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R u t l e d g e , C.J., and B r o w n , J.— This is an appeal 
from an order of the Original Side of this Court, 
setting aside Ithe sale of a mill by auction in Civil 
Execution Case No. 605 of 1927 on the ground that 
the Official Receiver w^o not given notice of the 
auction. It is not alleged that the Official Receiver 
was the receiver in possession of the mill property,;
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blit in 1926 he was appointed receiver of the estate 
of one U Maung Gyi, and U Maiing Gyi had a half- 
interest or share in the mill. The learned trial Judge 
states tiiat the Official Receiver was in legal possession 
of U Maung Gyi's half share in the mill. That may 
be but it is not alleged that either U Maung Gyij 
before his death, or the Official Receiver, was in 
actual possession of either the mill or its compound, 
the possession and raamigement being in the hands 
of the other partners.

The learned Judge proceeds on the analogy of an 
administrator to an estate, but in our view such an 
analogy is dangerous and not helpful, as the legal 
position of an administrator is very different to that 
of a receiver. Unless special powers have been given 
to a receiver, in the words of Sir Charles Fox in 
Po Shan's case (1) : —

The status of a receiver is merely that of an officer of the 
Court. He is sometimes referred to as the ' Iiaiid of the Court 
He acquires no proprietary rights or interest in the property of 
w h i c h  he is appointed receiver. Having no title to the property 
he cannot convey or assign any title to it to any other person.*'’

“ A receiver has no proprietary rights or interest whatever. 
Notwithstanding his appointment the proprietary rights in the 
estate remain in the persons who are by law entitled to the estate. 
The receiver’s possession is not a possession by any personal 
right. It is the possession of the Court and he is totally devoid 
of any interest in the property.” [W oodroffe on Receivers^ 3rd 
edition, page 4.)

The heirs and legal representatives of U Maung 
Gyi, deceased, in whom the legal title to the estate- 
is vestedj were parties to the proceedings. ' The Official- 
Receiver was not a party and never applied to be' 
made a -party... We have not been referred -to any' 
provision of the Civil Procedure Code requiring notice 
to issue to a receiver of an estate, who has an interest

(1) (1910) 5 L .B .R . 213 at p. 215. ■
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in the property in question but who is not himself 
Ja_^possession of such property.

In the absence of such a provision, we are unable 
to agree that the absence of notice to the official 
receiver was a material irregularity or fraud in pub
lishing or conducting the sale.

Reliance has been placed on what the learned 
trial Judge calls, “ a grossly inadequate price " which 
the mill and its premises fetched to satisfy the proviso 
to Rule 90 of Order X X I, Civil Procedure Code, and 
it is mentioned that the mill was mortgaged for a iakh of 
rupees in 1921. The mortgage, however, is dated 
1921, and the evidence of Mr. David shows that the 
mill was in a very bad condition and would require 
an expenditure of something like Rs. 31,000 and odd 
to put it in proper condition. In a climate such as 
Rangoon, rice mill machinery deteriorates very rapidly 
if not properly looked after, and there is nothing 
intrinsically improbable in a mill which, though it 
might be worth a lakh of rupees in 1921, at an auction, 
sale would not fetch more than Rs. 21,000, after several 
years of neglect.

The decree-holders, respondents Nos. 1 and 2, 
had leave to bid and were ‘ present at the auction sale, 
and we must presume that they would have exercised 
their power if they were satisfied that the property 
was going to be sold for a grossly inadequate price, 
W e are not satisfied and cannot accept the expla
nation that they were so presuaded that the auction was: 
going to be postponed through paucity of would be 
buyers that they did not pay due attention to the 
auction. But, if Mr. David’s estimate is at all near 
the mark, namely, that Rs. 31,000 and odd would 
have to be spent on the mill, we can :; ufider^tand 
the Chettyar's reluctance to bid any higher price 
for it.
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Reliance was placed on the decision of a single 
judge in the case of Fraser and Ross v. Krishnaswami 
Aiyer and others (1), but that decision, even if correct 
is easily distinguishable from the present. There the 
receiver was in actual possession of the whole partner
ship property and had applied to be made a party.

Mr. N. N. Sen states that there is a further objec- 
tioo in that his client, Ba U, had not been served 
with notice. It is true that Ba U was not personally 
served, but the notice was affixed to his house and 
we find a diary entry in the Execution record 
dated the 23rd March, 1928, which the Deputy 
Registrar held to be good notice. The objection does 
not seem to have been strenuously urged in the trial 
Court, and the learned Judge makes no mention of it.

W e see no reason for differing with the Deputy 
Registrar, and hold that the service on Maung Ba U 
was good.

A further point has been raised before us on 
behalf of the respondent. It is contended that ŵ hen 
the applications for setting aside the sale were before 
the trial Judge, the trial Judge had not accepted the 
highest bid at the auction or declared the bidder to 
be the purchaser and that-therefore the bid had not 
been accepted. It was therefore open to the trial 
Judge to refuse to accept the bid whether there were, 
grounds for setting aside the sale under rule 90 of 
Order X X I or not. The contention is based on the 
judgment of a single Judge of this Court in the case 
of Afamiddin v. Howell and others (2). It was there 
held that the highest bidder at a Court-sale of 
immoveable property becomes the purchaser thereof 
not when the bid is accepted by the fall of the hammer. 
but when the presiding officer of the Court has- 
accepted the bid and declared the bidder to be the

m  (1924) 47 Mad. 47. (2,1 I.L .R . 6 Ran. 609.
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purchaser. Reliance was placed on the case of
Jaibahadar Jha  v. Matiikdhari Jlia (1). In that
case the properties had been sold in execution by the 
nasir of the Court. The bid-sheet was sent to the
Munsiff who wrote, “ Close against the last offer, "
but never signed the declaration that the property
had been knocked down in favour of the bidder. 
It was held that in the circumstances the Munsiif
had the power to refuse to accept the bid and to
order property to be resold. It would appear however
from the judgment that the practice in carrying out 
such Court sales was for the nasir only to conduct 
the sale and record the bids, but for acceptance of 
the bid to be with the Mu.nsiff.

There has been no such practice in the Courts
of this Province. Under rule 65 of Order X X I of 
the Code of Civil Procedure every sale in execution 
of a decree shall be conducted by an officer of the 
Court or by such other person as the Court may 
appoint in this behalf, and shall be made by public
auction in manner prescribed. Under Rule 258 of
the Rules of this Court published at page 126 of the 
High Court Rules and Orders sales of immoveable 
property in execution of a decree for money are to 
be conducted by the Bailiff under the direct super
vision of a Registrar. There is no provision in the 
Rules which requires a Judge to accept a bid. Under 
Rule 259 if the highest bid be equal to or higher 
than the reserved price (if any), the Bailiff shall 
make an entry in the sale-book to the following 
e ffe c t:—

“ I declare . . . . v . to have been the highest bidder
for the purchase of the property above set forth (or of lot No» 
for the stim of Rs.
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And under Rule 260 an application for an order 
confirming a sale of immoveable property is not
necessary. If no application to set aside the sale is
made, within the period allowed therefor a Registrar 
may pass an order confirming the sale. It is quite
clear therefore that the rules of procedure on the
Original Side of this Court do not contemplate the 
highest bid at an auction sale being placed before the 
presiding Judge for acceptance, nor does it seem to 
us that the provisions of Order X X I of the Code o f 
Civil Procedure require a bid to be accepted by a 
Judge before the contract of sale can be held to be 
complete.

Rule 84 of Order X X I provides that on every 
sale of immoveable property the person declared to 
be the purchaser shall pay immediately after such 
declaration a deposit of tw?enty-five per cent, on the 
amount of his purchase-money to the officer or other 
person conducting the sale, and, in default of such 
deposit, the property shall forthwith be resold. Rule 
69 of Order X X I quite clearly recognises that a sale 
elsewhere than in the precincts of the Court house 
is regular and when the sale is held elsewhere than 
in the precincts of the Court house the officer 
conducting the sale has a discretion to adjourn 
it without reference to the Court. On the failure 
of the payment of the deposit, rule 84 requires that 
the property should forthwith be resold. It is 
quite clear that, if the property were sold away from 
the Court house, it would be impossible to comply 
with the provisions of this rule in many cases, if the 
reference had to be made to the presiding Judge for 
acceptance of the bid. The Bailiff of the Court is 
appointed to be the officer to conduct the sale, and 
in our opinion the reasonable interpretation of rule 84 
of Order X X I is that the officer conducting the sale
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shall be the person to declare the highest bidder to 
be the purchaser.

In Afazuddin's case the sale was not in this
Court but in a Court in Pegu D istrict But in our
opinion the same considerations would apply in both
eases. There is no rule in the Burma Courts Manual
corresponding to Rule 259 of the High Court Rules 
and Orders. But it is clear from the rules laid down 
in paragraphs 219 to 222 of the Manual, that the 
necessity of a declaration as to the highest bidder by 
the presiding Judge is not contemplated as part of the 
procedure of a sale. W e must therefore dissent from 
the decision in Afazuddin's case.

For the reasons already given, we set aside the 
the order appealed from and confirm the sale.

The appellant is entitled to costs of this appeal 
and also in the trial Comi, advocate’s fee ten gold 
mohurs in this Court.
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A  h i r e - p u r c h a s e  a g r e e m e n t  r e l a t i n g  t o  a  m o t o r  t r u c k  p r o v id e d  f o r  p a y m e n t  

i n  n i n e  m o n t h l y  i n s t a l m e n t s .  T l i e  h i r e r  c o u l d  b e c o m e  t h e  o w n e r  o f  t h e  t r u c k  

o n  p a y m e n t  i n  f u l l  o f  t h e  i n s t a i m e a t s  a n d  a  r u p e e  e x t r a .  O n  f a i l u r e  on the 
p a r i  o f  t h e  h i r e r  t o  p a y  a n y  i n s t a l m e n t  a s  it b e c a m e  d u e ,  thejowner w a s  

e n t i t l e d  to s e i z e  t h e  t r u c k  a n d  c r e d i t  its v a lu e  a s  a g a i h s f  the amoaat d u e  b u t
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