
1929 I f  is o b v io u s  th a t  th e  c o n s e n t  o f th e  w ife  c a n n o t

o  P o u  b e ' im p lie d  to  the^ ig ift in  th e  p r e s e n t  c a s e .  I n  f a c t

ma\ oe it iŝ  c le a r  th a t  th e  g ift w as a g a in s t  h e r  w is h e s , a n d
th a t it  w as n o t m a d e  in  th e  in te r e s ts  o f  o r  o n  b e h a lf  

B ro w n , j . o f th e  p a r t n e r s h ip !  I lih e r e fo r e  a g re e  in  th e  a n s w e r

p ro p o se d .

_ M y a  B u , J . — I a g re e  in  th e  a n sw e r  p ro p o se d  a n d  
h av e nothing^ to  a d d  to  th e  ju d g m e n ts  o f  m y  le a r n e d  
b re th re n .
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J . C . *  MA MYA A N D  A N O T H E R

V.

Api. 2 3 .  MA M E KYIN a n d  a n o t h e r .

( O n  a p p e a l  f r o m  t h e  H i g h  C o u r t  a t  R a n g o o n . )

Burmese fam ily— Alleged interest in fam ily business— Pariicipaiion in  
business —Absence of decisive evidence— Use of name as payee of promissory 
notes and in conveyances—Inference of intention.

A  B u r m a n  d ie d  in  1 8 9 2  l e a v i n g  a  w i f e  a n d  o n e  s o n , L . P .  T h e  d e c e a s e d  

a n d  h is  w i f e  h a d  b r o u g h t  u p  H ,  a  n e p h e w  o f  t h e  w i f e  w h o  h a d  lo s t  h is  

p a r e n t s  i n  in f a n c y .  A f t e r  t h e  d e a th  o f  L . P ’s  f a t h e r  L . P .  c a r r i e d  o n  t h e  

f a m ily  m o n e y - l e n d i n g  b u s in e s s ,  a n d  p r o p e r t ie s  w e r e  a c q u i r e d  p r e s u m a b ly  w i t h  

t h e  m o n e y  o f  t h e  w id o w . W l i e n  H  w a s  o ld  e n o u g h  h e  h a d  b e e n  in i t i a t e d  

in to  t h e  b u s in e s s ,  a n d  f o r  m a n y  y e a r s  t h e r e a f t e r  h e  to o k  a  v e r y  c o n s i d e r a b l e  

p a r t  i n  i t .  I n  1 9 2 3  b o th  L . P .  a n d  H  d ie d  l e a v i n g  w id o w s .  H ’s  w id o w  s u e d  

c l a i m i n g  a  h a l f  s h a r e  in  t h e  f a m i ly  p r o p e r t y ; s h e  a l l e t je d  t h a t  i t  w a s  a j f  

a c q u ir e d  b y  H .  L . P ,  a n d  L . P . ’ s  m o t h e r ,  a n d  t h a t  t h e  la s t  n a m e d  h a d  d is c la im e d  

a l l  i n t e r e s t .  N o  a c c o u n t s  w e r e  p r o d u c e d  s h o w i n g  h o w  t h e  r e s u l t  o f  t h e ''  

v a r io u s  t r a n s a c t i o n s  h a d  b e e n  d e b i t e d  o r  c r e d i t e d  ; n o r  w a s  t h e r e  a n y  o t h e r  

e v id e n c e  w h ic h  s h o w e d  d e c is iv e ly  w h a t  s h a r e ,  if  a n y , H  w a s  i n t e n d e d  t o  

h a v e .  I t  a p p e a r e d  h o v ^ e v e r  t h a t  b e t w e e n  1 9 1 7  a n d  1 9 2 2 ,  p u r c h a s e s  o f  

im m o v e a b le  p r o p e r t y  h a d  b e e n  m a d e  in  t h e  jo i n t  n a m e  o f  L . P .  a n d  H ,  a n d  

d u r in g  v a r io u s  p e r io d s  b e g i n n i n g  i n  1 9 1 1 ,  H ’s  n a m e  a p p e a r e d  j o i n t l y  o n  

p r o m is s o r y  n o t e s  t a k e n  i n  t h e  b u s in e s s  ; in  t h e  n o t e s  o u t s t a n d in g  a t  t h e  d a t e  o f  

s u i t  h e a r i n g  H 's  n a m e ,  t h e  n a m e  o f  L . P . ’s  w id o w  a ls o  a p p e a r e d .  H  h a d  

r e c e iv e d  n o  r e m u n e r a t i o n  f o r  h is  s e r v ic e s ,  b u t  l iv e d  i n  p a r t  o f  t h e  f a m i l y  

h o u s e  a n d  w a s  m a i n t a i n e d  b y  t h e  f a m i l y .  T h e  H i g h  C o u r t  d e c r e e d  t h e  

: p la in t if fs  a  h a l f  s h a r e  in  t h e  p r o p e r t ie s  s t a n d in g  i n  t h e  j o i n t  n a m e s  o f  H

, *  P r e s e n t L o r d  C abson , L o r d  S a lv e s e n  a n d  S i r  G e o r g e  L o w n d e s ,



and L .P ., and a sum in money being one-third of the'principal due upon the 1929!
"'■oatstandiiig'“pTO;iiissory notes taken in the names of L.P., his wnfe and *~~~

H , with interest at 9 per cent, from the last due date.
V.

Held, that in the circumstanccs it was not improbable that by mutual Ma Mk
understanding a portion of the family acquisitions was, without any particular Ky i K.
formality, treated as joint and so entered in the only documents in 
existence by which any title could be shown ; there was little doubt that 
that was so as to properties standing in the joint names, and the evidence 
before the Board did not show that the High Court had taken a wrong view  
as to the promissory notes ; in place, however, of the money decree, a  receiver 
should b i appointed to realise the money due on the notes, and to pay 
■over to the plaintiff one-third (Df the recoveries.

Decree affirmed subject to the above modificution.

Appeal (No. 59 of 1928) from a decree of the 
High Court (30 June 1926) varying a decree of the 
District Court of Myaungmya.

. 'The suit was instituted in 1924 by the respondents, 
namely Ma Me Kyin, the widow of Maung Hmat, 
and his son by an earlier marriage, against the 
appellants Ma Mya, the widow of Lu Pe, and his 
daughter ; Daw Hmo, the mother of Lu Pe, was 
added as a defendant, but the plaint stated that she 
had no interest in the property to which it related.
The plaint alleged that Maung Hmat and Lu Pe, 
who both died in 1923, had “ worked together with 
Daw Hmo and acquired considerable property by 
|heir joint exertions,” and that Maung Hmat and 
Lu Pe died possessed of property specified in 
Schedules A and B and indebted as shown in 
Schedule C. The plaintiffs prayed for a declaration 
that they were entitled to half the joint estate of 
Maung Hmat and Lu Pe, for a receiver, and other 
reliefs.

The defendants by their written statement pleaded 
that Lu Pe was the sole owner of the properties 
în suit, subject to the rights of Daw Hmo, as 
mother, in Buddhist law, and that the suit could not 
be maintained in Daw Hmo’s lifetime.
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1929 The District Judge framed the foJlowiu^—issue : ^
maMyx “ whether Maung Hmat at the time of his death had any

interest in the suit properties, and if so, to what extent.
The facts of the case appear from the judgment 

of the Judicial Cummittee.
Tiic District judge found that the plaintiffs had 

failed to prove that Maung Hmat and Lu Pe had 
carried on a jfniit business, and that tlie suit properties 
were thei]' joiijt property. He thoug'it lio\\'nL‘ver~tiTat^ 
IMaung Hmat had an interest in certain paddy-fields 
and other property standing in ilie joint names of 
himself and Ln Pe, and tliat under the issue framed 
he could give effect to that view. Relying upon section 
45 of the Transfer of Property Act, 1882, he held 
that they were equally interested in that property.

On an appeal by the plaintiffs to tiie Ĥ igh Couii '̂ 
the learned Judges (Heald and Chari, JJ.) agreed with 
the decision of the District Judge as to the properties • 
above referred to ; tliey held furtlier that the plaintiffs 
were entitled to a one-third share in the proceeds 
of outstanding promissory notes made payable to Lu 
Pu, Ma Mya, and Hmat, and decreed a sum in 

-money being the principal of tlie notes with interest 
at 9 per cent, froin the due date of the note last
payable. Hmat not being a party in the borrowings ^
constituting tlie debts in Schedule C, he was not 
liable in respect of them.

1929, March 11, 12. De Gruyther^ 7\.C,, and Pennell 
for the appellants.

The respondents did not appear.
April 23. The judgment of their Lordships was 

delivered by— ' ' ^
S i r  G e o r g e  L o w n d e s .— One U Tun, a Burman, 

residing at Thayetkon in the District of Myaungmya,
died a number of years ago leaving him surviving ^
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' -h is  -widow Daw Hmo and one son Lu Pe. Their 
Lordships were told that under the Buddhist law by 
which the parties are governed, the whole of U Tun’s 
property, which consisted of a house, some paddy 
land, and jewellery, and apparently a substantial 
sum in cash, devolved upon his widow his son Lu Pe 
taking no share in it during his mother’s lifetime, 
U Tun and his '.vife had brouglit up a nephew of 
Daw Hvno’s, by name Hmat, whose parents had diec. 
in his infancy, and it is admitted that he was always 
on terms of great affection with both Daw Hmo and 
Lu Pe, and was treated during the whole of his life 
as a rneLnl-fer of their family. Lu Pe was some years 
older than Hmit and it appears that after U Turj’s 
death Lu F̂ e carried on the family money lending 
business and acquired paddy lands and other 
immovable properties, the deeds of most of which 
were taken in his name. He had so far as the 
record discloses no independent means of his own, 
and it seems probable that the source of his acciui- 
sitions was ifi reality what had devolved upon his 
mother on. U Tun's death. When Hmat attained 
years of discretion he was initiated into the family, 
business and eventually came to take a considerable 

'  part in it. Between the years 1917 and 1922 five 
purchases of paddy land and one of a house and 
bullocks were made in the joint names of Lu Pe 
and Hmat and during various periods, beginning 
apparently in 1911, his name appeared as one of the 
lenders on promissory notes taken in the ordinary 
course of the money lending business. Hmat died 
in May, 1923, leaving him surviving a widow Me 
Tvyin and a minor son by a previous wife, who are 
the respondents in this appeal. Lu Pe died a month 
or two later leaving a widow Ma Mya and a minor 
daughter, who are the present appellants.

1929 

Ma M ya
V.

M a  Me 
Kyin,



1929 xhe harmony which had prevailed for so many
a ia  m y a  years in the family seems to have been disturbed
m\\e very soon after the death of Lu Pe. First there

were disputes between Lu Pe’s widow Ma Mya and 
her mother-in-law Daw Hmo, which were eventually 
settled by an agreement, the terms of which are not 
material to this appeal. Then Hmat’s widow, Me 
Kyin, set up a claim that her husband had been
adopted bv Daw Hmo and her husband:;—-aad--J3]e^
a suit to have tiiis established. It is sufficient to 
say however that this suit was dismissed, and the
only possibly material fact connected with it is that 
Daw Hmo gave evidence in the suit and denied 
that any part of the family property, which at Lu 
Pe’s death was considerable, belonged to her. On 
the failure of the adoption suit Me Kyin instituted 
the suit out of which this appeal arises in the Court 
of the District Judge of Myaungmya. By her plaint 
she claimed that the whole of the family property 
was the joint acquisition of Daw Hmo, Lu Pe and 
Hmat, but, inasmuch as Daw Hmo had disclaimed 
all interest in it, that she and the minor plaintiff
were entitled to one half of the estate. Daw Hmo 
and Lu Pe’s widow put in a joint written statement 
of defence, denying the claim, and asserting that Lu- 
Pe was the sole owner subject to the rights of Daw 
Hmo “ who being the mother has right and interest 
over [the property] according to the Buddhist law." 
Ma Mya contested the suit, but Daw Hmo seems to 
have taken no further part in the litigation, and 
owing to her age and infirmities she was not 
examined as a witness. The main issue in the case 
was formulated by the District Judge after hearing 
the parties, in a wide form :— “ W hether Maung 
Hmat at the time of his death had any inter-̂ -̂ f̂ îiT̂  
the suit properties, and if so to what ext^iTf ? ”
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The materials upon which the District Judge was 
called to determine this issue were voluminous but mya

Z’.

indecisive. A mass of purchase deeds, leases, and m a  m e  

mortgages were recorded, of which the purchase 
deeds in respect of the six properties above referred 
to were in the joint names of Lu Pe and Hmat, all 
the rest ;a great majority) being apparently in the 
name of Lu Pe alone. As to the six deeds Ma Mya,
Lu P e ’s widow, who was the principal witness for 
the defence, said that in her view Lu Pe wanted to 
give Hmat some interest in these properties for his 
services, but that as Hmat was “ fond of pleasure "
Lu Pe did not keep the property entirely in his name.
The Subordinate Judge accepted this view, calling in 
aid of his decision the provisions of section 45 of the 
Transfer of Property Act, 1882. He accordingly held 
that Hmat’s widow and child were entitled to a half 
share of these six properties. He also included with 
one of the properties a thousand baskets of paddy, 
apparently as representing a year’s produce of the land.
Apart from these properties he disallowed the 
plaintiffs’ claim. He thought that the case of joint 
acquisition in respect of the other properties, including 
the outsanding assets of the money lending business, 
had not been established.

In the High Court at Rangoon to which the 
plaintiffs appealed, the contest turned mostly on so 
much of these assets as consisted of promissory notes 
on which Hmat’s name appeared as one of the lenders.
During at all events specific periods between 1909 
and 1923 counter-foil books of promissory notes 
were used in the business in which the name of .
Hmat was printed as one of the lenders. Lu Pe’s 
name always appeared jointly in these books with 
"H m at^ and at different times the names of Lu Pe's 
wife and daughters also appeared on them. After
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1929 Hmat's death his name continued to be use'd""for
mIUva some little time as a lender, probably in the case of rene- 

of previous loans to which he had been a party, as 
in one case it was struck out, and similarly after Lu 
Pe's death his name continued to be used. Eventually 
new promissor) notes Vvcre substituted in ihe names
of Daw Hmo and Î .la Mya. With reference to the 
appeai'aoce of Hmat’s name on the promissory notes 
Ma ■\[ya said that it was merely inserced7tD~'§we-4irm 
“ status, ’’ but slie asserted that the money was all 
Lu P c ’s. No other explanation was suggested ; no 
account books were produced sliovving liow each
particiilaj' transaction ŵ as debited or credited, and 
their Lordships were told that bo:,)ks are not 
ordin;rriarily kept in this class of business in Burma. 
There were, however, a number of memoranda in 
Hmai’s IraiiduTidng showing settleinents of accoimt. 
Tliese were exliil^ited in the Trial Court but have
not l)een printed in the record. Their Lordships 
cannot lielp t!iioki;;g that they might have thrown
some light upon tiie transactions. The witnesses 
wl'io were called spoke of tlie loans being made by 
both Lu Pe and Hmat, and said that one never 
actcd without the other. There was no proof that 
LImat was paid for his services. Fie merely lived 
with tl'ie family in a separate house provivied by the 
family, and was supported by it.

On this state of facts tlie Judges of the Higli
Court came to the conclusion that the only explanation 
of the promissory notes being taken in this form
was that Hmat was intended to have a delinite interest 
in them. In all the outstanding notes on which
I l imit’s name appeared, that of Ma M3’a also appeared 
along with the name of Lu Pe, and the learn^d^.
judges held that the reasonable inf ere that
each of them was interested to the extent of one-
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-third.--—With regard to the paddy lands held under 
the joint title, they did not disturb the finding of M.rMYA
the District Judge, the defendants’ cross-objections mâ ie
on this point having been !ield to be out of time.
The defendants have now appealed to FI is Majesty 
in Council, and their Lordships are invited to hold 
upon tliese facts that the plaintiffs had no interest in 
the property and that tlie suit should have been 
dismissed. It is unfortunate that the piaintiife 
(respondents) are not represented before their Lord- 
sliips. It is also unfortunate that the appellants in 
their desire to reduce the bulk of the record have 
printed pnictically none of the large number of 
material documents which, were before the Courts in 
Burma. M(3ne of the sale deeds are printed, whether 
in the joint names of Lu Pe and Hmat or of Lu 
Pe alone : none of the memoranda of accoivnts ; 
none of the counterfoil books or counterfoils of the 
promissory notes are reproduced ; a power of attorney 
which is said to have been given by Lu Pe to FIniat 
in 1918, and which might be ao important document 
is also o!njited. All this material is represented 
merely by an incfex which indeed brieli}'" describes 
t!)e nature of the documents, but is of no real 
assistance.-'

The ar.i ;̂uments addressed to their Lordships were 
naturally based on the absence of proof of the 
possession by Hmat of any independent means by 
which he could have joined in the purchase of 
immovable property or have made loans to customers.
All the monetary resources are said to have been Lu 
P e ’s. How what was apparently Daw Hmo's property 
at her husband’s death passed to Lu Pe has not been 
explained. In fact Mr. Pennell the junior counsel for 
he appellants asked their Lordships to hold that the 

w1k >H;;o pj-operty was really Daw rtm o’s, Lu Pe having
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only acted as her agent and manager. If there, was 
m a  m y a  no partition between the mother and son, he asserted
Ma\ e that the whole of the acquisitions would be the

property of the mother. Mr, De Grayther took the 
opposite view, that everything was Lu Pe’s, and indeed
seeing that the appellants were Lu Pe’s widow and
daughter and that Daw Hmo though a party to the 
litigaiion apparently made no claim to the property? 
it was almost essential, to the appellants’ assert-
Lu Pe’s ownership. One striking fact that seems to 
negative the assertion by the plaintiffs of joint 
acquisition in respect of the whole property is that 
when money was borrowed for the business it was 
taken in the names of Lu Pe and his wife, Hmat 
being no party to any such transaction. Several 
chetties from whom Lu Pe had been in the habit of 
borrowing were called for the defence, and it was 

. clearly established that Hmat was never a party 
responsible for any loan by them. The High Court 
however point out that tliere is no proof that any of 
the joint transactions, whether by way of purchase of 
paddy lands or loans on promissory notes, were 
founded on these advances, and it may well be that 
the monies borrowed from the chetties would be 
employed in the independent dealings of Lu Pe which 
were admittedly of considerable extent

Their Lordships also feel that much weight must 
be attached to the position of Hmat in the family. 
He was evidently treated by Daw Hmo as a foster 
son, and by Lu Pe as a foster brother. He was 
educated, married and maintained at the familŷ
expense and took a prominent part in the family
business and acquisitions ; and under these circum­
stances, especially if the foundation of the family
fortunes was really the sole property of Daw Hmo, 
ît appears not unnatural to their Lordships that wbtr'^
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specific pieces of property are found to be in the
joint names of the two, or, in the case of particular m a  m y a

2i?
advances, the names of both appear as lenders, the m a  m e

intention should have been to express a joint interest 
and a joint right. It is objected that tliis necessarily 
implies a gift by Lu Pe to Hniat, and that no gift 
is either alleged or proved. Their Lordships think 
that this, though perhaps technically correct if they 
were satisfied that the nucleus was the independent 
property of Lu Pe, is hardly convincing having regard 
to the known facts. They think it not improbable 
that by mutual understanding a portion of the family 
acquisitions was without any particular formality treated 
as joint and so entered in the only documents in 
existence by which any title could be shown. Their 
Lordships have little doubt that this was the definite 
intention in the case of the particular paddy lands 
and other immovable property purchased in the names 
of_i:he two, and though the question of the promissory 
notes is more involved, their Lordships are not satisfied 
that the finding of the High Court, based as it was 
on documents which have not been made available 
to the Board, is wrong.

Under the circumstances therefore their Lordships- 
find themselves unable to dissent from, the main 
conclusions of the fligh Court. Objection however 
has been taken, and their Lordships think rightly, to 
the way in which the learned Judges have dealt in 
their decree with the assumed proceeds of the 
promissory notes in which they held Me Kyin and 
her stepson to be interested. Their Lordships think 
that the right method of working out the decree in 
such a case is by the appointment in India of a :
Receiver to realise the monies due on the notes and 
to pay over to the respondents the third share of the 
recoveries to which they have been held entitled.
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1929 

M a  M ya

Their Lordships will accordingly humbly advise 
His Majesty that the decree of the High Court should 
be varied to this extent but should otherwise be

m a m e  
kyin. amrmed.

Solicitor for appellants : J. E. Lambert.

A PPELLATE CIVIL.

Before M r.Ju S iicc  H c a ld  o i id  Mr. Ju s t ic e  Mya Bn.

B -forc  Mr. Jn s l ic e  H c a ld  m id  Mr. Jn s i i c c  Otter.

ON THIN
F e b .  7 .

MA NGWE YIN a n d  A N O T H E i r "

B n d d h is l  law — h i h c r i l a n c c — C hild ren  who h av e  partiHoutul on r e m a r r ia g e  o j  
one paraif^  r ight o f —P roperly  i n h i r i l e d  by th a t  p a ren t  betw een  t'tvo 
coverUircs,— y^ecessary p art ies  to tin t ippra l— P a r ly  aii,aiust lohom no rc l ie j  is 
c l a im e d  a fu i  ag a in s t  w hom  no r e l i e f  need  be c l a i m e d — io in d e r  o f  p a r l i e s  by 
appellate  Court.

H e ld .^  Unit where the children liave taken their share of inheritance in the 
joint property of their parents on the rem arriage of one parent, after the death 
of the otiier, they are not entitled to further interest in the property inherited by 
that fKirent lielween tiie two niarriaifes or in the Icllelpivn o i  X\\q subsequent 
inarria;4t .

H :ld , f m  'her^i'mi where on appeal no relief is claimed against one of tlie 
parlies to ihe decree appe ilrd from and the respondentia the appeal does not 
derive his inlorcst ihroui/h Ihe partv who is not so joined, the appeal is not bad 
for uon-join<ler of parties.

Ma T h a u n g w  Ma Than. 5. Ran. 175 i.P.C.)—follo .ved .
JoLi^'ahar Haiio X-. Shiiiital H u san i  Beg. 43 Ali. S5 ; M anng Po .^an y. Mcinns 

Po  if7i(7, .1 R.m. 43S ; lV t7 v. Tnn Shcin ,  i l .L .B .R . 199—r e ie r r e d  to.
V.P.R.V. C hoka lingam  Chetty  v. Seelhui , l c h a ,  2 Kan. 54, 6 Ran. 29—  

d t i f t i n i l i i i s h e d .

* Civil First Appeal No. 237 of 1928 fnxn tlie jndtrnient of tne District 
Cf.nirt of Hanthawaddv in Civil Retfular No. 56 of 1927.

The appeal was heard in the'first instance before a Division Bench of this 
Court composed of Heald and Afya Bu, JJ., when a preliminary objection as to 
non-joinder was taken. Tlie objection being overruled, the appeal was heard  
on the merits by a B_nch composed of Heald and Otter, JJ., the judgments on 
both hearings are reported.


