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F U L L  BEN C H  (CIVIL).

Before S ir Guy Rutledge, K t, ^-C., Chief Justice, M r. Justice Hcald,
M i'. Justice Mating Bci, Mr. Justice Myii Bn and M r ,  Justice Brown,

U PO U AND ANOTHER
1929  5y.

MA TOK GYI *

Buddhist Law-^Gift of joint pmpcriy by husband alone— Eff6ct.af^iic!i gift if- 
viadc zaiUioiit the consent of the wtfc.

Held, that a deed of gift executed by a Burmese Buddhist iiusband without 
his wife’s consent of part of the joint property of the m arriage is wholly v o id  

and conveys no title to the donee in respect of the property which it purports- 
t o  convey.

Ma Paing  v. Mating Shwe Hpaw, 5 Ran. 296, 478—follon>ed.

Ma Sh-wc U V. Ma Kyu, 3  L . B . R .  (yb— dissented from,

Mannkye, V I I I ,  3-— referred to.

Ganguli f o r  th e  a p p e lla n ts .

Thein Mating for the respondent.

In Civil First Appeal No. 13 of 1928, a  Division 
Bench of the High Court sitting at Mandalay enter
ta in in g  doubts on the correctness of the ruling in. 
Ma Paing v. Mating Shwe Phaiv reported at 5 
Ran. 478, made a reference to the Full Bench in 
the following terms. __

P r a t t , J.— Plaintiff Ma Tok G y i sued her husband 
U P o  O, Myothugyi of Monywa, and Ma Ngwe Shin 
fo r  c a n c e lla t io n  of two deeds of gift of landed p ro 
p e r ty  by the 1st defendant in favour of the 2nd,, 
a n d  w as granted a decree.

The defence was that there had been a divorce- 
between plaintiff and 1st defendant, that the suit

* Civil Reference No. 1 of 1929  arising out of Civil First Appeal No. 15  
of 1928 (at Mandalay) from the judgment of the District Court, L o w e c  
Chindwin in Civil Regular No. 1 of 1928.



was not maintainable • in its present form and should 
have been for partition. u po u

Tiie District Court held that there had been no maTok 
divorce.

It is perfectly clear that there was no formal j ,
divorce, and having regard to the social position of 
the parties it is obvious that a divorce would have 
been effected with some formality in the presence of 
witnesses. W e are also' satisfied that there has been 
no desertion which would operate automatically as a 
divorce.

It is true that 1st defendant entered into an 
intrigue with the 2nd and ended by living with her 
in a separate house some twelve years ago ; but it is
admitted by him that the income of the joint pro-̂
perty was shared by him with plaintiff and the revenue 
on the land paid by each in turn in alternate years.

Defendant used to visit his wife’s house each 
year on the occasion of the annual pagoda festival 
and stay there some four days. He kept his gun, 
his ofBcial dah  ̂ and his appointment orders in his 
wife’s house.

The fact that his wife did not speak to him from 
the time he left her house to live with 2nd defendant 
only means that she was incensed with him. It
cannot constitute desertion by the husband. It is
also admitted that she occasionally sent him food and it 
is clear that they must have communicated, if not by 
word of mouth, through a 3rd person or otherwise.

In the written statement there is no mention of 
desertion but 1st defendant alleged a divorce by 
mutual consent twelve years or so ago.

. The conditions laid down in Ma Wyun and Mu 
Saw Aye V. Matmg San Thein and U Shwe So (1), as
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1 9 2 9  requisite for a divorce by desertion and lapse of time 
u Po II have obviously not been fulfilled.

maTok The propsrty covered by the deed of gift is joint 
and the interest of the 1st defendant therein is not 

PRATT, j. determinate.
It is contended, however, on behalf of the defend- 

ant-appellants that the deeds are valid at least to, 
the extent of the first defendant’s interest in the' 
property covered thereby and should- n ot b e s e t  
aside. Reliance is placed upon the Full 
ruling of the Lower Burma Chief Court in Ma Shw^ 
U V. Ma Kyi I (1) which lays down categorically 
that a sale by a Burmese Buddhist of the hnapason\ 
property of himself and his wife made without her 
consent constitutes a valid transfer of his share and 
interest in the property sold. !

If this ruling remains sound law then it is goodj 
authority for the proposition that a gift of joint 
property would be valid to the extent of the donor’s 
interest.

“ In the Privy Council case of Ma TJiaung v, 
Ma Than (2), it was observed (at page 178} that in 
the Burmese social and legal system the wife is, to 
all intents and purposes a partner. j

“ In Ma Paing v. Manng Shwe Paw (3), a Fuf: 
Bench of this Court, the doctrine of partnership a| 
extended to a Burmese husband and wife wa| 
definitely formulated. It was held that husband anc] 
wife are partners and all the property of the marriage! 
whether payifi or lettetpwa, is partnership propert;^ 
It was further held that when the interest o ff  
Burmese Buddhist husband in property which wf 
either pay in brought by him to the marriage or m  
jointly acquired lettetpwa, is during the subsisted

|i) (19U 5) 3  L . B . R .  6 6 .  [2] ( 1 9 2 7 )  5  R a n .  1 7 5 .

(3 j (1 9 2 7 )  5 R a n .  2 9 6 .
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of the marriage sold in execution of a decree for a 
debt incurred by him in a business carried on by upo
him while he was living with liis wife, the buyer of matok
that interest does not acquire the right to have the 
property partitioned and to obtain possession of part j.
of the property as representing the husband’s interest 
in it.

“ It was held also that there is a presumption that 
a suit brought against either of the partaers is a 
suit against the partnsrship, and that in such a suit 
a partner, who is not joined as a party is repre
sented by the partner who is joined as a party, and 
a decree against either partner can ordinarily be 
executed against any partnership property, provided 
the decree was obtained against that spouse as 
representing the partnership.

“ The ruling in Ma Sl/we U v. Ma Kyu (1  ̂ was 
not expressly dissented from.

“ If the position remained where it was left by the 
Full Bench ruling, there would be no difficulty in 
holding that the gifts are good to the extent of the 
donor’s interest in the property, subject to the reser
vation that the donee could not claim partition, or 
possession during the subsistence of the marriage 
between U Po U and Ma Tok Gyi. It is common 
ground that the property covered by the gift was 
joint being partly acquired by inheritance and partly 
by joint effort of the partners.

“ Although tiie parties to a marriage are partners 
it is obvious that the partnership is nut an ordinary 
one and that the law of partnership can only be 
applied wnth iimitations.

“ Under partnership law an assignment by a partner
his share without the consent of the other partners
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1929 is not wholly in-operative. It entitled the assignee
'■IJFoU to receive the share of profits to which the assignitig.
Ma\ ok partner would otherwise be entitled, and, in case of 

21!: dissolution of partnership, the share of the partner-
pRAi'T, j. ship assets to which the assigning partner is entitled,

(Lindley on Partnership, VIII edition, pp. 423— 8 .)  
A partner in a mine, which is regarded as real 
property, is at liberty to dispose of his interest 
without reference to his co-owners. In the present^ 
instance therefore the donee whilst having no 
against the wife during the subsistence of the 
marriage with respect to the partnership property 
might conceivably be entitled to claim the income 
of his interest in the property from the donee.”

In Ma Paing v. Maung SJiwe Hpaw (1), however,, 
in applying the Full Bench ruling on the reference 
the Bench held that the sale of the husband’s inter- 
est in the joint property was void and set it aside.

It seems to me the correctness of this conclusion 
is open to grave doubt, but, if it is correct, it would 
seem to follow that a gift of joint property by a 
husband or wife without the other’s consent would 
be void as held by the District Court. I consider 
the point is one which should be determined by a 
Full Bench.

I would therefore refer to a Full Bench the 
question whether a deed of gift executed by a 
husband, without his wife’s consent with reference 
to lands forming part of the joint property of the- 
marriage is valid to the extent of his interest in the- 
property or is wholly void.

O t t e r , J.— I co n cu r ; and I w ould ob serv e th a t a 
sale of a share in  p artnersh ip  p ro p erty  m ay b e  s u b je c t  
t o  con sid eration s d ifferent fro m  those ap p licab le  to
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the facts in the present case, I would further point 
©^t ifiat ‘the law relating to a sale of such a share 0Po g
appears to be the same in India as it is in England. m a t o k

See Juggut Chunder Dutt v. Rada Naih Dhiir (1).
The matter came up in due course for hearing 

before a Full Bench with the result reported below.

Maung B a , J .— The following question has been 
referred to a Full Bench

Whether a deed of gift executed by a husband with
out his wife’s consent with reference to lauds lonning part of 
the joint property of the marriage is valid to the extent o£ 
his interest in the property or is wholly void ? "

This reference arose out of a suit brought by a 
Burmese Buddhist wife against her husband for the 
cancellation of two deeds of gift whereby the latter 
had given away valuable lands forming part of their 
joint property to a servant girl who had become his 
“ lesser wife." The old gentleman is Myothiigyl at 
Monywa and the recipient of double decorations^
K.I.H. and A.T.M. He is now 77 while his wife is 
82 and they have been married nearly 60 years.
The girl was the daughter of their syce and was 
employed in the house as a cook. Some three years 
ago improper intimacy between her and the old thugyi 
started and the thugyi’s wife drove her out of the 
house. That measure failed to stop the intrigue.
The thugyi bought a small house and ŵ ent and 
lived there with the girl and some time later made 
these gifts to her.

The suit was decreed and it has been contended 
that at least the gifts should be held good to thê  
extent of the old thugyi's share and interest<^ T 
ruling in Ma Shwe U  v. Ma Kyti {"2)̂  if it can be 
considered a still good law would support that
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1929 argument. There it was held though a Burman
upou Buddhist husband cannot sell or alienate tbo
mAok hnapazon of himself and his wife without her consent

or against her will, yet such a sale constitutes a valid 
Ma u kg  b a ,  transfer of his share and interest in the property.

This ruling means that the share of the husband or 
wife is partible even during the subsistence of marriage 
and is thercjfore saleable in execution of a decree. 
This view was dissented from in the - -k-t€i:__case o£̂  
Mil Paiijg V .  Maimg SIme Hpaw (1), w^iere it was'EeTd 
that the share of a Burmese Buddhist husband or 
wife is impartible and indeterminate so long as 
marriage subsists and is therefore not saleable in 
execution of a decree. This decision was based upon 
the principles previously laid down in the Full Bench 
case of Ma Paing v. Maung Shive Hpaw (2), where it 
was held that at Burmese Buddhist law a Burmese 
Buddhist husband and wife are partners and all the 
property of the marriage, whether pay in or lettefpwa, 
is partnership property, that neither partner is entitled 
to separate possession of any share of the partnership 
property or of the profits of the partnership until the 
partnership is dissolved by the death of one partner 
or by divorce.

The learned udge who made this Reference was 
however of opinion that the ruling in Ma Shwe U v. 
Ma Kvu (3) had not been expressly dissented from by 
the Full Bench and that the correctness of the decision 
in the later case of Ma Paing v. Maimg Shwe Hpaw (1) 
was open to grave doubt. With great respect to that 
learned Judge I venture to think that the Full Bench 
has overruled the ruling in Ma Shwe U’s case (3). 
Heald, J., made a reference to that Full Bench be
cause he considered the ruling in Ma Skive U (3 ) to

(1) (1 9 2 7 )  5 R a n .  4 7 8 .  (2) '1 9 2 7 )  5  R a n .  2 9 6 .

13) (1 9 0 5 )  3 L . B . R .  6 6 .
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be incorrect. In the course of his order of reference
he observed “ Most of the cases mentioned above u Po u
;'5V'€Fe TTCTnsidered by a Full Bench of the Chief Court m a  T o k

in the case of Ma Shwe U v. Ma Kyu ( I j  wiiere it was
held that a Burmese Buddhist husband cannot sell maukgBâ  
or alienate the hnapazon {letfepwa) property of 
himself .aid his wif:i without the consent of the wife, 
express or implied, or against her will, but that a 
sale by a Burmese Buddhist husband of such property 
without the consenS: of hir; wife constitutes a valid 
sale of his share :.nd interest in the property sold.
These two findings seem to be inconsistent and with 
all respect I venture to suggest that the latter part 
of this decision was mistaken.”

In my judgment in the Full Bench case it is true 
that I did not quoti Ma Slave U's case (1), but I 
quoted an earlier case, M aung Po Sein v. Ma Pzva 
(2) which had enunciated a similar principle. In the 
course of my adgmenc I observed : ‘‘ Where one of 
a Buddhist couple dealt with joint property singly, 
it has been held ihat, in the absence of express or 
implied consent of the other party the alienation is 
not wholly void but is still valid so far as the 
alienator's share is concerned. Such a decision is to 
be found in Mating Po Sein v. Ma Pwa decided by the 
learned Judicial Commissioner of Lower Burma in 
1897 * * * *. That property is letieipiva, and he
has not been able to cite any authority from any of 
the Dhammaihats for that view. He has evidently 
overlooked the main principle of Burmese Buddhist 
law that while marriage subsists neither husband nor 
wife is entitled to alienate or claim separate possession 
of any property of the marriage I have also observed 
“ If either the husband or wife can dispose of his or 
her share without the consent of the other, it wiH no

(1) (1905) 3 L.B.E. 66. : (2j (M97) Panted Judgnients ,403.
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1̂ 29 doubt undermine the foundation upon which joint pro-
perty system of a Buddhist couple has grown u p ”. 

m .-v’t o k  Chari, |., in the course of his judgment obser't^^d '̂ 
It is settled law that no partner can alienate even 

.Madng b a , own interest in any individual partnership pro
perty. This follows from the liability of the whole of 
the partnership property for the partnership debts. 
Similarly, in the case of a Burmese Buddhist couple it 
is not open to either the husband or the wife to alienate 
his or her own interest in any partieu-kr--^property. 
To allow him or her to do so will be to throw the 
burden of the joint debts on to the party who has 
not disposed of his interest.'’

I think the above extracts would sufficiently show 
that the previous law in Ma SJnve U’s case (1) that 
a Btu’mese Buddhist husband or wife can aliemite 
his or her interest in their joint property without 
the consent of the other has, as a matter of fact, been 
overruled. This may dispose of the Reference. 
However, I should like to note that the partnership 
under Burmese Buddhist law is not exactly the same 
as an ordinary partnership founded upon contract. 
In the case of an ordinary partnership, the assignment 
of a partner’s share without the consent of other 
partners brings about immediate dissolution. It cannot 
for a moment be conceded that such a consequence 
must follow if a Burmese Buddhist husband or wife 
without the consent of the other assigns his or her 
share in joint property. The partnership under 
Burmese Buddhist law terminates only on the death 
of a partner or on divorce. Again, under ordinary 
partnership law the assignment is not wholly inopera
tive but when dissolution results upon . assignment 
without consent the assignee has a right to sue not 
as a partner but as an assignee for an account and
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also for a distributive share. It has therefore been 
urged that in the case of a partnership under Buddhist u Po u

law why should not such a right be suspended till ma\ ok
dissolution takes place and why should not the 
assignment be held good for that purpose. In my b a J .

opinion it would be extremely dangerous and also 
against public policy to make such a concession.
There would be great temptation to the third party to 
try and bring about death or divorce as the case might 
be. Besides, the assignment of such a nature appears 
to be obnoxious to the provision of clause {b) of 
section 6 of the Transfer of Property Act, which says 
that the chance of an heir apparent succeeding to an 
estate, the chance of a relation obtaining a legacy on 
the death of a kinsman or any other mere possibility 
of a like nature cannot be transferred.

For these reasons my answer to the question 
referred ŵ ill be :

A deed of gift executed by a Burmese Buddhist 
husband without his wife’s consent with reference to 
lands forming part of the joint property of the 
marriage is wholly void.

R u t l e d g e , C.J.— I would like to  add one thing 
io the judgment of my brother Maung Ba with which 
I am in full agreement, so that it may not be misinter
preted to require in all cases the consent of the other 
party in express terms to be proved. As was observed 
in Ma Paing v. M aung Shwe Hpaw (1 ) : The partner
ship assets are liable in respect of all partnership 
debts and either partner can bind his co-partner in 
respect of any contract or agreement necessary for or 
usually done in connection with such a partnership.”
In the transactions before us it cannot be suggested 
that they were in the interest of the partnership/

' Uy vi927) S Ra«. a t 'P /.3 3 C ''
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1929 j  a g re e  th a t th e  c a s e  o f  M a Shwe U  v. M a Kyti
UF o U  ( l ) j  h a s  in  fa c t  b e e n  o v e r r u le d  b y  Ma Paing's cas€

mâ tok abovementioned.
G-vi.

H e a l d , j.— I am of opinion that on th e  basis of
the decision of the Fiiil B en ch  in Ma Palng’s case.
( 2 )j we tire bound to hold that the gift in this case, 
which was a gift of property of tiie marriage made by 
the husband to a ‘‘ lesser wife or mistress without 
the consent and against the will of the wife was 
invalid.

It must be admitted that this decision is not in' 
accordance with a passage in Book VIII, section 3 of 
Mauiigye. That passage says : “ If the husbanc
without the knowledge of his wife make a gift o: 
property which belongs to both husband and wnfe 
and the person to whom the property is given be 
not a wife or a lesser wife or a bought woman oi 
a mistress, the person wdio receives the gift shal 
keep it according as it was given. The wife shal 
not say “ It is the property of both. I did not kno\̂  
of the gift The reason for this rule is that tl'K 
husband is lord of the wife. But if the gift is giver 
with the intention of making the person to whom i 
is given a lesser wife, a bought woman, or a mistress 
then when the wife comes to know of the gift, if ir 
fact it was made without the wife’s knowledge, one 
half of the property given shall be restored to the 
wife. As for the other half, it is the share belonging 
to the husband. If the gift is a gift of property 
which the wife brought to the marriage, there is nc 
right to give in any case whatever. The wife musi 
have the whole of such properly, because she has tc 
bear the debts which she brought to the marriage.; 
But if the property which' is given is property whicl'f

384 INDIAN LAW REPORTS. [ V o l .  VII

(1) (1905) 3 L .B .R . 66. (2) (1927) 5 Ran. at p. 334.



the husband brought to the marriage, the person to 
whom the property is given shall have the property cjpoU
according as it is given. The wife shall not have maTok
the right to say “ I did not know of the gift ” 
because the husband has to pay the debts which he Heald, j,
brought to the marriage. If a wife make a gift to a 
person, even a person who is not her paramour, 
without her husband’s knowledge she shall have no 
right to make the gift without her husband’s knowl
edge, This is said of property which belongs equally 
to both. If the case arises between a married couple 
who have been married before, and the wife without 
the husband’s knowledge give property, which she 
brought to the marriage, to a person who is not her 
paramour, let her have the right to give it and let 
the husband not take it back. As for the penalty 
for a wife’s giving without her husband’s knowledge 
and without telling him, let the husband have the 
right to punish the wife. But even if the property 
given is property brought to the marriage by the 
wife, if the gift be to a paramour or to a person 
whom the husband suspects, let the wife not say It 
is property which I brought to the marriage Since 
it is property given without the knowledge of the 
husband, the wife has no right to give it. Let the 
husband get it all back

It seems clear that the rules given in that passage 
belong to a period before the rights of husband and 
wife in the property which the other brought to the 
marriage were recognised, and since the section of 
Mmmgve in which those rules appear contains also 
rules for gifts of wives and children into slavery, and 
gifts for lust, which apparently were not reprobated 
if the women to whom they were given were below 
the age of puberty or over the age for childbearmg, 
it is clearly archaic and cannot be regarded as 

29"''
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1929 having force in the present state of civilisation. The
irRTu ad o p tio n  of the rules contained in that section^

: m a t o k  „ regarding gifts by a husband would clearly defeal_
what we regard as a basic principle of the Burm ese 

HfiALtu*: Buddiiist law, namely that the property of the 
. . . marriage of a Burmese Buddhist couple is impartible

except on death or divorce, since it would .enable â  
husband by means of a gift of all the property,, of 
the marriage to his mistress to effect what was in ' 
fact a partition tlie propert}’- as against his wife. ,
Oiir iudgmeiit in Ma Pdings case was an attempt.to,,,,:"
lav dowii iiie general principles of Burmese Buddhist 
iiiw as to the ownership of property by a. Buroiese'

:, husband and wife now in force and aithoiigli there 
may be dillicuJty io, applvnig that law to particular 
cases, e.g., to tiie cases of a .line indicted on a 
husband, for a, criniiiial offence or damages given 

, aga,inst: a husband for ,a lortj or a husband’s g:L>i.!bling 
loss,es, or to cases where there,, ar-.,; several wives, I 

. see no difficulty in its appiicatio.n to the present 
, case, and ! ĥ ive no hesitation in diolding, that the 
gift ,in th iS case should be regMrded as invalid.

: Buddhist iaw does not of course apply to gifts as 
„,siichj since gifts, as such, are not matters regarding 
,succession, inheritance, marriage, or caste or ,any 
religious'usa^e or institution, and the particular gift 

-tin: this,'.case, is: .c,ertai,nly not ;;Such a matter.;, , It; is not.
- :the;:gift, as . suehyth^it. is invaUd. .  ̂ Its'invalidity .consists 

e ,in i;the ;„fact:■. that iithe tsubject :matter of.., the gift, is 
-som ething .that, .the .giver; had no power to g ive.i. ThC' 

defect is not; in the, gift its,eif, but .in. the , capacity ■ ,or: 
title .of : tnc. give:r.. W e have held that a husband has' 

b no; power to dalieoate property which is property of 
the naarriage,. without the., wife s consent,..express 'or  ̂
implied, and in the present case no such consent can 
be imputed. I wqiiM therefore concur in the answer
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proposed to :be given in respect of tha question 9̂29
referred, namely that the deeds of gift in question u eoU 
'̂ 0̂fiw yed“i’i6 ■ title to - the donee in respect of the m/ tok

property which they purported to convey,

V o l .  VII]';. RANGOON S E R IE S . m

B ro w n , J.-—I agree that in view of the decision 
of the Full. Bench and the general principles approved 
in Ma Paliig's case the answer to the question
referred must be liiat t!ie deed of gift is wholly 
void. The principles accepted in Ma Palng's ease 
as i understand tiiea i are that during the subsistence 

’ of the marriage, a, Barman Buddhist husband and 
wife have a joint interest in the whole estate of the 
niarriage, but ti,\at neither party has a specific interest 
in aiiy part of the escate. Whilst therefore in the
present case the , iiusbiad has a joint interest with 
his wife in the whole of the property of the marriage, 
he has no specific interest in the pariiciiiar part of 
the estate which he has, attempted to, tran.sfer by way 
of gift. To say t̂hat the gift is .valid to the extent

'of Ills siiare is meaningless because that, share ,is
incapable of valuation., ,He has no .definite 'Claina to 

: this particular piece of property, ■and; on . divorce ; :B::e 
might not 'obtain any :bf this' \ property ;,,va3/liis,;., sha.rey 
,The / property remains, liable ' to,,, all partnership"'' debts. 
Even though the wiiole- estate becomes Ms on .the 
death .of hi,s, wife, the particular property still remains 
liable for the debts of the partnership, and there: is 
ho guarantee that even in that eventuality he will 
obtain; any rights in the property. T he analogy of 
the assignment oi a sh^ire in a partnership by a 
partner undei' orilinary p.irtnership law dcjes iiol seem 
to me 10 be sound. W'liat a partner a.ssigns is not 
his share in a dehm te portion of the partnership 
property, but his share or a part of his share in the 
whole partnership.



1929 I f  is o b v io u s  th a t  th e  c o n s e n t  o f th e  w ife  c a n n o t

o  P o u  b e ' im p lie d  to  the^ ig ift in  th e  p r e s e n t  c a s e .  I n  f a c t

ma\ oe it iŝ  c le a r  th a t  th e  g ift w as a g a in s t  h e r  w is h e s , a n d
th a t it  w as n o t m a d e  in  th e  in te r e s ts  o f  o r  o n  b e h a lf  

B ro w n , j . o f th e  p a r t n e r s h ip !  I lih e r e fo r e  a g re e  in  th e  a n s w e r

p ro p o se d .

_ M y a  B u , J . — I a g re e  in  th e  a n sw e r  p ro p o se d  a n d  
h av e nothing^ to  a d d  to  th e  ju d g m e n ts  o f  m y  le a r n e d  
b re th re n .
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PR IV Y  COUNCIL.

J . C . *  MA MYA A N D  A N O T H E R

V.

Api. 2 3 .  MA M E KYIN a n d  a n o t h e r .

( O n  a p p e a l  f r o m  t h e  H i g h  C o u r t  a t  R a n g o o n . )

Burmese fam ily— Alleged interest in fam ily business— Pariicipaiion in  
business —Absence of decisive evidence— Use of name as payee of promissory 
notes and in conveyances—Inference of intention.

A  B u r m a n  d ie d  in  1 8 9 2  l e a v i n g  a  w i f e  a n d  o n e  s o n , L . P .  T h e  d e c e a s e d  

a n d  h is  w i f e  h a d  b r o u g h t  u p  H ,  a  n e p h e w  o f  t h e  w i f e  w h o  h a d  lo s t  h is  

p a r e n t s  i n  in f a n c y .  A f t e r  t h e  d e a th  o f  L . P ’s  f a t h e r  L . P .  c a r r i e d  o n  t h e  

f a m ily  m o n e y - l e n d i n g  b u s in e s s ,  a n d  p r o p e r t ie s  w e r e  a c q u i r e d  p r e s u m a b ly  w i t h  

t h e  m o n e y  o f  t h e  w id o w . W l i e n  H  w a s  o ld  e n o u g h  h e  h a d  b e e n  in i t i a t e d  

in to  t h e  b u s in e s s ,  a n d  f o r  m a n y  y e a r s  t h e r e a f t e r  h e  to o k  a  v e r y  c o n s i d e r a b l e  

p a r t  i n  i t .  I n  1 9 2 3  b o th  L . P .  a n d  H  d ie d  l e a v i n g  w id o w s .  H ’s  w id o w  s u e d  

c l a i m i n g  a  h a l f  s h a r e  in  t h e  f a m i ly  p r o p e r t y ; s h e  a l l e t je d  t h a t  i t  w a s  a j f  

a c q u ir e d  b y  H .  L . P ,  a n d  L . P . ’ s  m o t h e r ,  a n d  t h a t  t h e  la s t  n a m e d  h a d  d is c la im e d  

a l l  i n t e r e s t .  N o  a c c o u n t s  w e r e  p r o d u c e d  s h o w i n g  h o w  t h e  r e s u l t  o f  t h e ''  

v a r io u s  t r a n s a c t i o n s  h a d  b e e n  d e b i t e d  o r  c r e d i t e d  ; n o r  w a s  t h e r e  a n y  o t h e r  

e v id e n c e  w h ic h  s h o w e d  d e c is iv e ly  w h a t  s h a r e ,  if  a n y , H  w a s  i n t e n d e d  t o  

h a v e .  I t  a p p e a r e d  h o v ^ e v e r  t h a t  b e t w e e n  1 9 1 7  a n d  1 9 2 2 ,  p u r c h a s e s  o f  

im m o v e a b le  p r o p e r t y  h a d  b e e n  m a d e  in  t h e  jo i n t  n a m e  o f  L . P .  a n d  H ,  a n d  

d u r in g  v a r io u s  p e r io d s  b e g i n n i n g  i n  1 9 1 1 ,  H ’s  n a m e  a p p e a r e d  j o i n t l y  o n  

p r o m is s o r y  n o t e s  t a k e n  i n  t h e  b u s in e s s  ; in  t h e  n o t e s  o u t s t a n d in g  a t  t h e  d a t e  o f  

s u i t  h e a r i n g  H 's  n a m e ,  t h e  n a m e  o f  L . P . ’s  w id o w  a ls o  a p p e a r e d .  H  h a d  

r e c e iv e d  n o  r e m u n e r a t i o n  f o r  h is  s e r v ic e s ,  b u t  l iv e d  i n  p a r t  o f  t h e  f a m i l y  

h o u s e  a n d  w a s  m a i n t a i n e d  b y  t h e  f a m i l y .  T h e  H i g h  C o u r t  d e c r e e d  t h e  

: p la in t if fs  a  h a l f  s h a r e  in  t h e  p r o p e r t ie s  s t a n d in g  i n  t h e  j o i n t  n a m e s  o f  H

, *  P r e s e n t L o r d  C abson , L o r d  S a lv e s e n  a n d  S i r  G e o r g e  L o w n d e s ,


