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to accept it on grounds no stronger than are to be 
found in tlie section. I am not prepared, therefore,' 
to hold that the section has retrospective effect.

I therefore reduce the sentence passed on Nga 
Po Ngwe to one of rigorous imprisonment for -four 
months and twenty-six days.
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M a g i s t r a t e ' s  p o w e r s  to  p a s s  s e n t e n c e — E n h a n c e d  i n a i i s h u i c n t  u n d e r  s .  2  o f  i l i e  

B u r m a  C r i m i n a l  L a w  A m c n d i n c i i t  [ C o n d i t i o t i a l l y  R e l e a s e d  P r i s o n e r s ]  A c t  

( B u r m a  A c t  1 1 1  o f  1 ^ 2 ^ ) — P e n a l  C o d t  { A c t  X L V o f  1 S 6 0 ) ,  s . 2 2 7 — E n h a n c a i  

p u n i s h m e u l  i l l e g a l ,  i f  b e y o n d  m a g i s t r a t e ’s  p o w e r s -

S .  2  o f  B u r m a  A c t  i H  o f  1 9 2 3  p r o v id e s  f o r  e n h a n c e d  p u n i s h m e n t  o f  r ig o r o u s  

i m p r i s o n m e n t  t o r  a  t e r m  -w h ic h  m a y  e x t e n d  t o  o n e  y e a r  f o r  a b s c o n d i n g  in  

v i o l a t i o n  o f  c o n d i t i o n  o f  r e m i s s i o n  o f  p u n i s h m e n t .  B u t  i t  i s  i l l e g a l  f o r  a  

m a g i s t r a t e  p u r p o r t i n g  t o  p u n is h  t h e  a c c u s e d  u n d e r  s .  2 2 7  o f  t h e  I n d i a n  F e n a i  

C o d e  a n d  s .  2  o f  t h e  B u r m a  A c t  I I I  o f  1 9 2 8  t o  p a s s  a  s e n t e n c e  i n  e x c e l s  o f  t h a t  
w h i c h  h e  is  e jn p o v . i ; r e d  t o  p a s s ,

C a r r ,  ] .— The respondent Nga Mya has been 
convicted under section 227 of the Penal Code and 
sentenced under that section and section 2 of Burma 
Act 111 of 1928 to rigorous imprisonment for two 
years, eight months and six days. The Magistrate 
who passed this sentence has ordinary first class 
powers and the maximum term of imprisonment that 
he can impose for one offence is two years. The 
sentence is therefore illegal. There is nothing in 
either section 227 of the Penal Code or Burma Act 
III of 1928 to empower any Magistrate to pass a

• Cruninal R e v i s i o n  N o . i-6 B  o f  1 9 2 8  being a  review o f  t h e  o r d e r  o f  t h e  t h i r d  
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sentence in excess of that which he is empowered 
under the Criminal Procedure Code to pass.

■■‘T he conviction and sentence passed on Nga Mya 
are set aside and it is ordered that he be retried by 
a competent Aiagistrate.

This case is similar to the same Magistrate’s 
Criminal Regular No, 164 of 1928 ( 1 ) in that oral evid­
ence has wrongly been admitted to prove the fact 
and particulars of the accused’s conviction and the 
fact and conditions of the grant of a remission of 
sentence. I have explained in my order in Criminal 
Revision No. 87b of 1929 (1) which is a review of that 
case, the nature of the evidence required in cases 
under section 227, Indian Penal Code. The Magistrate 
who retries this case should see that proper evidence 
is produced. He should also in passing sentence, if 
the accused is convicted, take into consideration the 
imprisonment suffered by the accused under the 
sentence that is now set aside.
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Civil Procedure Code (fit/ V  q/'190;ll, 0 .3 3 ,  rr. 2, S— Pauper's dpph'catiou, strict 

couformiiy to rules cssLUifial— Wrong ralnafion of sabicct-iiiaiter— RcjccUon 
of application- iiicvifi!bU-~No discretion Vi'sted in Court— application,, 

A pauper in applying'I'or permission to sue ;is a" pauper is required strictly 
to cpniorni to the provisions of Order 33 of the Civil Proccclure’*Code. if in his 
appiication he, has not calculaied, the couri-fee x-aliie in accordance with the 
requirements of Court Fees Act and O. 7, r. 1 of the' Civil Procedure Codt ,̂ iie 
violates clause (a) of rule 5 of-Order 33. Under such circumstancesrthe l;ouri 
has no dihcretion and inu<it reject the application. The applicaBt mayjfile a ■ 
fresh application, if in time* .

, Civil Revision Ko. 281 of-1928 frOni 'the, order, of th e , District “Court of. 
Bassein in Civil Miscellaneotis Case,;No. 74  of 1928, ,
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