
Feb. 26.

We are clearly of opinion that the order of the 
Subordinate Judge was one passed under Order XXI 
rule 90 of the Civil Procedure Code and was not a 
decree, and that therefore no second appeal lay to this 
Court. The order of the learned Judge in Chambers- 
was an order passed on an application for revision, 
and no appeal lies from it under the Letters Patent.: 
The appeal is accordingly dismissed with costs.

C. H. 0.
A pfeal dismissecL.
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EE¥ iS iO HAL  Ci¥lL.

Before Justice Sir Henry ScoU-S'mitli and Afi’. JtisUcc 
Martineau.

1926 NANAK CHANB-MUKANDI LAL ( P l a i n t i f f )

Petitioner, 
versus

EAST INDIAN EAILWx\Y (Defendant) 
Eespoiident.

C ivil Reviaicn No. 56 of 1924.

Parties to Suit—suit for damages agai^ist a M ailwaf 
Company brought against the Agent of the Company—-Amende 
ment to Compam/s name after expiry of period of limita
tion—Misdescription.

A suit for damag'es -was instituted on 14tli Eebniary 1922' 
against tlie Agent, E. I. Eailway, and otliers. On 19tli April
1922 tlie Attorney of tlie Eailway applied to liav© exparte 
proceedings set aside, and on 15tli May 1922 lie filed writteri 
pleas on belialf of tlie Railway. In tKese pleas no objection 
was taken to the description of tKe defendant. On 18th June
1923 plaintiff asked for permission to amend the plaint by 
changing tlie description of tlie defendant to E. I. Rail
way, tL.rongK tlie Agent. ” TKis amendment was made aad 
the lower Court tlien dismissed tlie suit as time-barred, bold
ing that the Railway was no party to the suit until the date- 
on which the amendment was made.



'Eeld  ̂ tta t as ihe plaint sKo-wed tliat tlie plaiutiS’s claim
was against tlie E’. I. Rail-way as a Company and not against ~
tlie Agent personally, and as tlie action of the Attorney of Mtjeandi Lal 
tlie Company sliowed tliat tke company was substantially on v.
tlie record, liad notice of the claim, and pleaded tliereto, the IwuiAis'
present case was very similar to that decided by the Bombay 
High Court in Samspiir Manufactufing Co., L im ited  t .
B. B. g- C. 1. Bailway Co. (1), and was consequently not 
barred by limitation.

Sinelii Ram-Bihari Lai Agents East Indian Railway  
■Co. (2), and East Indian Railway Co. v. Rami Laltliaii Ram
(3)j distinguished.

- A f f l i c a t io n  fo r  rev is io n  o f  the or clef o f  Lala 
EhankaT Lcil, J u d g e , SthciU Cciicse C o u r t, A m h a ld ,
.dated the StJl October 1923, dismissing the claim.

Obedulla, foT Petitioner,
Dx4.lip Singh, Government Advocate, for Respon- 

i-dent.
The judgment of the Court was delivered by—

Sir Heney Scott-)Smith J .—Tliis is an appli- 
■ cation for revision of the order of the Judge, Small 
■Cause Court, Ambala, dismissing the plaintiff’s suit 
■for damages against the East Indian Railway on the 
■ground that it is Barred by limitation. The suit was 
instituted on the 14th of February 1922, the defen- 
'dants originally impleaded being as follows :—

1. The Agent, N.-W. E., Lahore.
2. The Agent,'E. I .E. ,  Calcutta.
3. The Secretary of State for India in Council,

On the 19th of April 1922 the special attorney o£ the
East Indian Railway applied to hare ss  farte  pro
ceedings set aside and on the 15th of May 1922 
■filed written pleas on behalf of thfe Railway. In these

■ a )  (1923) I. I. L. R. 47 Bom. 78S. ' (2) (1921) 64 I. 0, 125.
(3) (1923) I. L. R. 3 P at.' 230.
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1925 pleas no objection was taken to the description of the- 
'WÂ Air7hrTT̂n„ defendant and it is quite clear tliat tlie special at- 
M u k a n d i L al  torney for the East Indian Railway considered that 
E a s t  ^ I n d ia n  Railway itself was the defendant and not the 

R a il w a y . Agent personally. On the 2nd of June 1922 the names 
of defendants 1 and 3 were struck out and the case 
proceeded against defendant No. 2 only. On the 
27th of October 1922 arguments were heard and on 
the 17th of November a fresh issue fwas added. On 
the 18th of June 1923 plaintiff’s counsel asked for 
permission to amend the description of defendant No.
2 and the description was amended as follows. ‘ The 
Agent, East Indian Railway, Calcutta,’ being altered 
into ‘ East Indian Railway Administration, through 
the Agent, Calcutta’. This amendment was made 
after the expiration of the period of limitation for 
bringing a suit against the Railway.

The Judge, Small Cause Court, following the- 
case of Sinehi Ram~Bihari Lal v. Agent, East Indian 
Railway Co. (1) has held that the suit is time barred! 
as the East Indian Railway was no party to it until 
the date on which the amendment above-mentioned 
was made. That was a decision by a single Judge- 
who remarked as follows :—

“ In law the Company is not a defendant to the- 
suit and is not before the Court as defendant. The' 
frame of the suit can only be amended by substituting 
the Company as defendant in place of the Agent, and‘ 
it is a well-recognised principle that, however liberal 
the Court may be in allowing amendments in the in
terests of justice, an amendment will not be allowed' 
which w;ould prejudice the rights of the opposite: 
party existing at the date when the proposed amend-

,  INDIAN LAW REPORTS.: [VQL.^ V I

(1) (1921) 64 I. G. 125.



ment is to be made. At tMs stage the East Indian 
Eailway Company has acquired a right by virtue of JS'anak Oh an3>- 

the Statute of Limitation and this right should not Mukaoti Lai. 
be prejudiced by any amendment at this stage.” E ast  I ndiak  

Counsel for the petitioner relies upon the case S ailw a 't . 

of Saraspur Manufacturing Co., Ltd. v. B. B. and 
C’ I. Railway Co. (1) in which the above decision o£ 
the Judge of the Patna High Court was dissented 
from. That was a case against the B. B. & C. I.
Eailway Co., to recover damages for loss of goods.
The defendant was described in the plaint as fol
lows : The Agent, B., B. & C. I. Railway Co.”
It was held that there was only a misdescription in 
the title of the railway company and that the plain
tiff should in the circumstances be given leave to amend 
the title by omitting the words ‘ the Agent.’ Mac- 
leod C.J. in discussing the Patna ruling stated as fol- 
lofws:—

With all due respect I cannot agree with this 
reasoning. I t seems to me in the interests of jus
tice that if it can be said that there has been a mis
description of a party in the title of a plaint the* 
necessary amendment ought to be allowed, if other
wise the rights of the parties would be prejudiced.
If  the defendant Company could be considered as- 
having had no notice that these suits had been brought 
against it by the plaintiffs, then undoubtedly limi
tation would be considered as running up to the date 
when the defendant Company had notice of the claims 
by being made a party to the suits. In my opinion  ̂
the fact that the word  ̂A gent" preceded the name ̂  
of the Railway Company in the description of the 
defendant amounted merely to misdescription,’^

a) (1923) X. L. B. 47 Bdm. 785."
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1925 Tije point again came before a Division Bencli
Chind- of Patna High Court in tlie case of East Indian 

M u k a n d i  L a l  Railway Comfany v. Ram LaJchan Rani (1), where
* • «

East Indian the previous' decision of the Single Judge in Sinehi
Eailwat. Ram-Bihari Lal v. Agent, East Indian Railway

Co. (2) was referred to and approved and the case 
of Sciras'imr Manufacturing Co., Ltd. v. B. B. & C. 1. 
Railway Co. (3) was distinguished. The distinction 
drawn was that in the Bombay case, though the title 
of the defendiint was entered in the plaint as the 
'Agent, B. B. & C. I. Eailwa,y Company, Ltd., the 
prayer was that the defendant Company should pay
the amount sued for.

Now in the present case though the final prayer 
in the plaint was that a decree be passed in favour of 
the plaintiff against the defendants or such of them 
as might be found liable, still in paragraph 3 it was 
distinctly stated that either the East Indian Eailway 
Administration as the bc/okiiig line or the North- 
Western Railway Administration as the Railway 
which delivered the conBignmeiit to the plaintiff 
or both of them are legally responsible as bailee 
of the goods to compensate the plaintiff for the loss 
suffered. A reading of the plaint therefore clearly 
shows that the plaintiff’s claim was against the 
East Indian Railway Administration as a Com
pany and not against the Agent personally. If 
it was against the Agent at all it was against 
him as representing the Company, I t is also clear 
by the action of Mr. McReddie, special attorney, 
East Indian Railway Co’., that the latter was sub
stantially on the record, had notice of the claim, 
and pleaded thereto. Under these circumstances we

256 INDIAN LAW REPORTS. [VOL. V I

(1) (1923) I. L. E . 3 P at. 230. (2) (1921) 64 I . 0. 125.
(3) (1923) I. L. R. 47 Bom, 785.



are of opinion that tlie present case is very similar 
to that of Saraspur Mcmufacturing Co., Ltd. y. B. B.
& C. 1. Railway Co. (1), and we agree with the de- 
■cision of t|ie Boanbay High Court.

We, therefore, allow the revision and setting 
aside the order of the Judge, Small Cause Court, 
'.remand the case to him for decision on the merits.

C. E . 0.
Revision acc&pted.
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'April 2,

APPELLATE CRIMINAL^

Before Justice Sir Henry Scott-Smith and Mr. Justice 
Zafar Ali.

The c r o w n —Appellant, 19S5
versus 

DINA—Respondent.
C rim m al A ppsal N3. 72  of 1925.

Indian Penal Code, I860, section 408—Crimmal breach 
■̂ipf trust hy servant—Actual conversion not neoessafry to cofh  ̂
ktitute the offence.

Accused was engaged as a tonga driver on tlie 22nd July
1924 Tby S. B. on a montlily salary of Rs. 15 to drive Ms tonga 
on Mre -wifcMn tlie limits of Ludhiana Mimicipality. He waB 
to hring th'e tonga 'back each evening and pay over his earn
ings. He did not return on the evening of that day and on 
the following day was pursued and arrested some 36 or 37 
’miles from Ludhiana driving the tonga rapidly away from 
Ludhiana. Accused at first stated in his defence that the 
tonga had never been made over to him hy S- B. biit then 
said that a Hindu of Ludhiana had asked Mm to take the 
tonga to his shop at Malerkotla ; he prodticed mo evidencfe 
in defence. Accused was convicted of an offence under 
section 408, Penal Code, hy the trial Magistrate but acquitted

(1) (1923) I. L. U. 47 Bom. 785.


