
W e. are of opinion that the lower C ourt’s finding 
that the property could be brought to sale witliout a daw Ohn 

on the mortgage bond was correct and we 
dismiss the appeal with costs, advocate's fee in this 
Court to be five g'old niohiu's. healdakd

IIYA Du, J J .
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Coiic {Act X L V  of  ISoOj, 5, 227— B u r m a  Criiiu'ihil Ltiu' Ainciidinetit  
{Cotiditioitally Rclc-.ist-d Prhoiwrf;] Act (Bnriua Act III  u/192,'), 5. 2 —F a c b  
io be pro-,'ciI fo r  conviciion u n d e r  x. 227 of the r  t'/hil Code— Mode 0/  proof-— 
Rotrospectivc effect of B a n n a  Act i l l  of 1928.

W iieve a per- .̂ou is to be convicted inider s. 227 of the indinii Penal Code 
for vioIaUim of the conditions of remission of piinislinifnt, it is necessar}' to 
prove (/i) that tbe accused person has been convicted and sentenced ;mcl 
(/)) has been granted ;i remission of punishment, (c) the conditions on w hich 
the remission was granted, {d) tlie identity of the accused (c) the fact that the 
accused has comniitled a breach of a condition of tiie rem ission.

T he hrsi three facts must b^ proved by dociunentary evidence,, a 
certified copy of the judgiaciil as I'cg.irds com 'iction and sentence, a certified 
copy of the order of remission, and of the bond esecutttd iiy the accused.
Oral evidence is inadnn'tisible on these points, T lie  identity of the accused 
and the breach of conditions may be estabhsiied by oral evidence.

- Qu aere  ; 'W hether s. 2 of Burm a Aci I I I  of 192;:! lias retrospective effecie

C a r r ,  J .— T he respondentj Nga Po Ngwe, has been 
convicted under secdon 227 of the Penal Code of a 
breach of a condition of remission of punishment, 
and has been sentenced under that, section and sec- , 
tion 2 of Bm*ma Act I IP  of 1928 to iiine,:mo,ii,tliS', 
rigorous imprisonment. ' The unexpired portion o f i s  ■

* C rim iiial, Revision; N o. 87b , of 19^9 b eing 'a , r,evi<2W of the order of ih© 
third Additional Hagis.trate of Taangdwingyi dn ,CriH,iirsal Regular jjb. 164,

''■"of 1928.'
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original sentence was found to be four months and
twenty-six days.

Ill a case under section 227 of the Penal Code 
it is‘ necessary to prove the following :—

1 . That the accused person has been convicted 
and sentenced. The conviction and its date and the 
sentence passed should, under Chapter V of the 
Evidence Act, be proved by documentary evidence, 
that is by the judgment in the case. The judgment 
being a public document it may, under section 65 [e) 
of the Evidence Act, be proved by a certified copy.. 
But ora! evidence to prove it is not admissible.

2. That the accused person was granted a remission 
of punishment. This again must be proved by 
documentary evidence, that is by the order granting 
the remission. Here also a certified copy of the 
order is admissible, but no other form of secondary 
evidence.

3. The conditions on which the remission was 
granted. This again is provable only as above, i.e.̂  
by a certified copy of the order of remission. The 
bond executed by the accused should also be put 
ill, or a certiiied copy of it.

4. The fact that the accused is the person con­
victed, sentenced and granted remission must be 
proved, and for this oral evidence is admissible.

■5, The fact that the accused has committed a 
breach of a condition of the remission. This may 
also be proved by oral evidence, but obviously no 
breach can be proved until the condition itself has 
been proved as set out in head 3 above.

.The trying magistrate has overlooked all the 
requirements of documentary evidence and allowed 
everything to be proved by oral evidence. But as 
the accused admitted all the facts I think it would 
be hypercritical to interfere on this ground, though
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properly the accused should not have been questioned 
at . all until proper evidence of the facts was on tlie 
record.

A further point arises in the case. The alleged 
breach of condition was committed before Burma 
Act III of 1928 was passed. It was contended by 
the accused that therefore he could not be sentenced 
under that Act but the Magistrate overruled that 
contention, though he gave no good reason for doing 
so. On the ordinary principles of Penal Legislation 
-a penal provision does not have retrospective effect® 
The wording of section 2  of Burma Act III of 1928 
is somewhat peculiar. It reads :—

“ Whoever is convicled of alDscoadiny; in violation of a 
condition of a reiuission o£ punishment under section 227 of 
the Penal Code shall, in addition to the punishnieut prescribed 
by that section, be punished by the convicting mag;istvate with 
riî OFOus imprisonment for a term which maĵ  extend to one 
year.”

This suggests that it is incumbent on the Magis­
trate to add some term of imprisonment to that 
prescribed by section 227, though the length of the 
term to be added is within his discretion. This 
point, however, is not of importance in the present 
case.

If the section were worded in the ordinary way 
that is, if it began “ Whoever absconds in violation 
of a condition . . . , I think there can be no 
doubt that it would not have retrospective effect, and 
that the additional sentence passed on the accused 
in this case was illegal. But the wording^'Whoever 
is convicted of absconding . . , makes it arguable 
that section 2 of Act III applies to cuiyone convicted 
before the Act came into force and not only to an\ 
offence committed after that date. This interpretation, 
however, is so contrary to the accepted principles 
of penal legislation that I think it would be unsafe

1 9 2 9
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to accept it on grounds no stronger than are to be 
found in tlie section. I am not prepared, therefore,' 
to hold that the section has retrospective effect.

I therefore reduce the sentence passed on Nga 
Po Ngwe to one of rigorous imprisonment for -four 
months and twenty-six days.

APPELLATE CRIMINAL.
B e f o r e  M r .  J u s t  t e e  C a r r .

1 9 2 9  NGA MYA
M a r .  1 2 .

KIN G -EM PERO R.*

M a g i s t r a t e ' s  p o w e r s  to  p a s s  s e n t e n c e — E n h a n c e d  i n a i i s h u i c n t  u n d e r  s .  2  o f  i l i e  

B u r m a  C r i m i n a l  L a w  A m c n d i n c i i t  [ C o n d i t i o t i a l l y  R e l e a s e d  P r i s o n e r s ]  A c t  

( B u r m a  A c t  1 1 1  o f  1 ^ 2 ^ ) — P e n a l  C o d t  { A c t  X L V o f  1 S 6 0 ) ,  s . 2 2 7 — E n h a n c a i  

p u n i s h m e u l  i l l e g a l ,  i f  b e y o n d  m a g i s t r a t e ’s  p o w e r s -

S .  2  o f  B u r m a  A c t  i H  o f  1 9 2 3  p r o v id e s  f o r  e n h a n c e d  p u n i s h m e n t  o f  r ig o r o u s  

i m p r i s o n m e n t  t o r  a  t e r m  -w h ic h  m a y  e x t e n d  t o  o n e  y e a r  f o r  a b s c o n d i n g  in  

v i o l a t i o n  o f  c o n d i t i o n  o f  r e m i s s i o n  o f  p u n i s h m e n t .  B u t  i t  i s  i l l e g a l  f o r  a  

m a g i s t r a t e  p u r p o r t i n g  t o  p u n is h  t h e  a c c u s e d  u n d e r  s .  2 2 7  o f  t h e  I n d i a n  F e n a i  

C o d e  a n d  s .  2  o f  t h e  B u r m a  A c t  I I I  o f  1 9 2 8  t o  p a s s  a  s e n t e n c e  i n  e x c e l s  o f  t h a t  
w h i c h  h e  is  e jn p o v . i ; r e d  t o  p a s s ,

C a r r ,  ] .— The respondent Nga Mya has been 
convicted under section 227 of the Penal Code and 
sentenced under that section and section 2 of Burma 
Act 111 of 1928 to rigorous imprisonment for two 
years, eight months and six days. The Magistrate 
who passed this sentence has ordinary first class 
powers and the maximum term of imprisonment that 
he can impose for one offence is two years. The 
sentence is therefore illegal. There is nothing in 
either section 227 of the Penal Code or Burma Act 
III of 1928 to empower any Magistrate to pass a

• Cruninal R e v i s i o n  N o . i-6 B  o f  1 9 2 8  being a  review o f  t h e  o r d e r  o f  t h e  t h i r d  

Additional M a g i s t r a t e  o f  T a u n g d w i n g v i  in  C r i m i n a l  R e g u l a r  N o . 1 5 9  o f  19 .^8.


