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INDIAN LAW REPORTS. [Voi. VI
APPELLATE CIVIL.

Before Mr. Justice Heald and Mr. ]IJSII'C;’TIS'IZ\BU-,

DAW OHN BWIN
.
U BAH AND ANOTHER.*

Surety's Hability—Civil Procedure Code (Aet V. of 1908), s. 145—Surety’s
registered boud offering fimmoveable property as sccurity fo Counri—Suit on
bond, not necessarv—Enforcement of bond by sale of property.

Where a surcty has given a registered bond to a Court, ofering his immove.
able propertics as security for his obligations under the boTith i —emme
cnforced under s. 145 of the Civil Procedure Code against the properties
without bringing a regular suit,

Befr v, Badan Singh, 45 All. 649 ; Subramanian v. Raja of Ramrad, 41 Mad,
327 —referved lo.

Tha Kin for the appellant.
E Maung for the respondents.

HeaLp and Mya Bu, J].—In Suit No. 9 of 1926 of
the District Court of Pyapdn the present respondents
sued Ma Seik Kaung for possession of certain
properties, including a mill, on the strength of a
registered conveyance of the properties given to them
by Ma Seik Kaung.

In connection with that suit they applied for the
appointment of a Receiver of the properties, and it
was ordered thdt Ma Seik Kaung should be allowed to
remain in possession of the mill on payment of a re :
of Rs, 1,000 a month and on giving security fom
Rs. 7,000. The present appellant accordingly executed
a security bond for Rs. 7,000. = Subsequently {urther
security for Rs. 3,000 was demanded by the Court
and appellant executed a registered bond for Rs. 10,000
in favour of the Judge of the Court giving certain
immoveable properties belonging to her as security
for Ma Seik Kaung's duly performing and satisfying
any order whieh might be made against her.

* Civil First Appeal No. 146 of 1928 from the order of the District Court of
Pyapbn in Civil Execution No, 45 of 1927.
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Ma Seik Kaung failed to pay the rent which she
had undertaken to pay and for the payment of which
appellant had stood surety, and after respondents
had obtained a decree m the suit they applied to
the Court for the recovery of the arrears of rent
from appellant as surety under the provisions of
section 145 (¢) of the Code of Civil Procedure.

The Court found that appellant was liable on the
bond to the extent of Rs. 10,000 in respeet of the
arrears of rent payable by Ma Seik Kaung and held
that respondents were entitled to bring the properties,
which she had given as security, {o sale
filing a suit on the bond.

Appellant contends in appeal that the lower Court
was wrong in holding that the properties could be
sold without a suit on the bond and she says that
thefe was no personal liability under the bond.

A reference to the terms of the bond shows that
there is no basis for the latter of these grounds, and
the only question which arises in the appeal i3 whether
in a case where a surety has offered certain specified
properties as securify for her obligations under the
bond, and where because those properties were
immoveable properties it has been necessary to have
the bond registered in order to make the sccurity
. effective, the bond can be enforced against the

properties without bringing a regular suit,

Tn form the bond in this case did not effect a
mortgage of the properties although it was admittedly
intended to do so. It was to the following effect:
“1, Ma On Bwin am hereby bound to the Iud% of

without

the District Court in the sum of Rs. 10,000 in fhe -

following circumstances. It has been ordered by the"

Court that Ma Seik Kaung shall be allowed © to

Continue to work the rice-mill in suit on giving -

security and I have consented to. be surety for Ma
27
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Seik Kaung for the due performance and satistaction

of anv order which may be made aganst her. Now

the conditinn of the oblization of thls bond 15 that
i Ma Seik Kauog shall duly perform and satisfy any
order which may be made against her then there
<l e no obligation under this bond, but in case
'z‘;uit by Ma zeik Kaung I shall pay to the

Disiric: Court Rs, 10,000 or such sum
; due haji order in or towazrds satis-
faction of such order.”  To that document is~annexed-
a iisi: of’ the properties which Ma On Bwin had ia
facl agreed to offer as security for her obligations
under the bond, but there is no statement in the
bond itselfl that those properties were offered as
security or that they were mortgaged by Ma On
Bwin.

It is not however the case of either side that the
document did not in fact effect a mortgage of the
propert ""ic* 1n~nt@n»d therein and  we shall therefore
deal with the matter on  the assumption that there
was such a mortgage.

The question whether the remedy against immove-
able property given as security under a registered
bond can be enforced without recourse to a suit was
considered in the case of Subramanian Chelliar v.
Raja of Ramnad (1, where it was decided that such
property can be sold by order of the Court without
recourse to a suit. There 18 a similar decision in the
case of Beli Mahalakslhini v. Badan Singh (2), and
we see no reason to doubt that those decisions are
in  accordance  with intention of the legislature
embodied in section 145 of the Code.

No question of the amount of the arrears of rent
has been raised in the appeal and therefore we
assume that the arrears amount to at least Rs. 10,000.

(1) (1917} 41 Mad. 327. (2} (1923) 45 All, 649,
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We arc of opinion that the lower Court’s finding
that the property could be brought to sale without a
suit. on the mortgage bond was correct and we
dismiss the appeal with costs, advocate’s fee in this
Court to be five gold mohurs.

APPELLATE CRIMINAL.
Rebore My, Sustice Carr,

NGA PO NCWE
v.
KING-EMPEROR.*

Pepal Code (et XLV of 1800y, s0 227—Burnwa Criniinad Law dnendiient

(Conditionally Released Prisoners) dct (Burina et T of 1928), 5, 2 —Facls

fo be proved for conviclion wirder s. 227 of bie renal Code—MNode of proof—
Rutrospective effect of Burma Acl 111 of 1928,

Whihere a person is to he convicled under s, 227 of the Indian Penal Code
for viclation ol the conditions ol remission of punishment, it is necessary o
prove L) that the accused person has been convicted and sentenced and
() has been granted a remission of punishment, {¢) the conditions on which
the remission was granted, () the identity of the accused (2) the Tact that the
acensed has conunitled a breach of a condition of the remission,

cerfiied copy of the judgumu( as regards conviction rmdwniencc, a u.rtmu.i
copy of the order of remission, and of the bond execuled by the accused.
Oral evidence is inadmissible on these points.  The identity of the accused
and the breach of conditions may he established by oral evidence,

T Duaere s Whdher s 2 of Barma Act HI of 1978 has retrospective eflec

(,»\nf’ J.—The respondent, Nga Po Ngwe, has been
convicted under section 227 of the Penal Code of a
‘brﬂach of a condition of remission of punishment,
and has been sentenced undu‘ hat section and scc-
tion 2 of Burma Act III. of 19’/’8 to nine months’

rigorous imprmoumcnt. The uanplred portlou of h;n,ﬁ

* Criminal . Revision: No, 876 of 1929 hc,m;, A veview uf the' urder of e
third Additional ‘\Ia“ht! ate” oI L‘.mngdwmb)l in Cmmmu Re ul*tr No. 164

of 1923,

[
9,1

1919
Daw Ompx
Bwixw
U Bam.
HEALD AXD
Mya By, JT

1929

Mar. 12,

L¥ 4



