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B e f o r e  M r .  J u s U c e  H e a l d  a n d  M r .  J u s l i c e  M y a ~ B u -_

1 9 2 9  DAW OHN BW iN
V .

U BAH AND A N O TH E R .*

S u r e t y ' s  l i a h i l i h ' — C i v i l  P r o c e d u r e  C o d e  { A c t  V  o j  1 9 0 8 ) ,  s .  1 4 5 — S n r e t y ‘s  

r e g i s i c r c d  b a u d  o f f e r i n g  in i  m o v e a b l e  p r o p e r t y  a s  s c c n r i / y  to  C o u r t — S u i t  o n  

b o n d ,  n o l  n c c e s s n r y — E n f o r c e m e n t  o f  b o n d  b y  s a l e  o f  p r o p e r t y .

W here a surety lias given ;i registered bond to a Court, oSering his im m ove. 
able properties as security for his obligations under the bonci7~it--e®%‘'^ "  
enforced under s. 145 of the Civil Procedure Code against the properties 
without bringing a regular suit.

Beft V. Badan S i i i g l t ^  45 All. 649 ',Suhratnniiian v. Raja o f  Raninad.^ 41 Mad_ 
327— referred  to.

Tha Kill for the appellant.
E Mainig for the respondents.

H e a l d  and M ya  Bu, }J.—-In Suit No. 9 of 1926 of 
the District Court of Pyapoii the present respondents 
sued Ma Seik Kaung for possession of certain 
properties, including a mill, on the strength of a 
registered conveyance of the properties given to them 
by Ma Seik Kaung.

In connection with that suit they applied for the 
appointment of a Receiver of the properties, and it 
was ordered tiiat Ma Seik Kaung should be allowed to 
remain in possession of the mill on payment of a rent 
of Rs. 1,000 a month and on giving security foEi 
Rs. 7,000. The present appellant accordingly executed 
a security bond for Rs. 7,000. Subsequentiy further 
security for Rs. 3,000 was demanded by the Court 
and appellant executed a registered bond for Rs. 10,000 
in favour of the judge of the Court giving certain 
immoveable properties belonging to her as security 
for Ma Seik Kaung's duly performing and satisfying 
any order which might be made against her.

♦  C iv i l  F i r s t  A p p e a l  N o . 1 4 6  o f  1 9 2 8  f r o m  t h e  o r d e r  o f  t h e  D i s t r i c t  C o u r t  o f. 

P y a p 6 n  in  C iv i l  K x e c u t io n  N o , 4 5  o f  1 9 2 7
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Ma Seik Kaung tailed to pay the rent which slie ^̂ 29 
had undertaken to pay and for the payment of which ix w i  o h k

appellant had stood surety, and after respondents
had obtained a decree in the suit they applied to 
tlie Court for the recovery of the arrears of rent healbanb

from appellant as surety under the provisions of
section 145 u:) of the Code of Civil Procedure.

The Court found that appellant was liable on the 
bond to the extent of Rs, 1 0 , 0 0 0  in respect of the 
arrears of rent payable by Ma Seik Kaung and held 
that respondents were entitled to bring tlie properties, 
which she had given as security, to sale without 
filing a suit on the bond.

Appellant contends in appeal that the lower Court 
was wrong in holding that the properties could be 
sold without a suit on the bond and she says that 
thefe was no personal liability under the bond,

4  reference to the ierms of the bond shows that 
there is no basis for the latter of these grounds, and 
the only question which arises in the appeal is whether 
in a case where a surety has offered certain specified 
properties as security for her obligations under the 
bond, and where because those properties were 
immoveable properties it has been necessary to have 
the bond registered in order to make the security 

..-effective, the bond can be enforced against the 
properties without bringing a regular suit.

In form the bond in this case did not effect a - 
mortgage of the properties although it was admittedly 
intended to do so. It was to the following e ffe c t:
“ I , Ma On Bwin am hereby bound to the Judge of 
the District Court in the sum of Rs. IO5ODO in' flie 
following circumstances. It  has been ordered by. : the'
Court that Ma Seik ; Kaung shall , be ,a llow ed ';.to , 
6̂ ontinue • 'to ; work ,' the ricerm iii,. in ; suit on , 'giving, ■ 
security and I  have consented' to-''be':'surety; lo r ''M a  "

■■ , 27
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l l Y X  Bir,

59:*- Seik Kaiiiig for the due parfaraiance and satisfaction 
daTgh. of anv order which may be made agaiiisi: her. Now .

tiie condition of the oblii^ation of this bond is that 
u b̂ h. jf se.ik Kauns sliall ckily perform and satisfy any 

AXD order vvfiicli raay he made against her then theie 
shall be no obligation under this bond, but in case 
of any default by Ma te ik  Kaung I shall pay to the 

of the. District Court Rs. 10,000 or such sum 
as the said Judĵ 'e shali order in or towards satis
faction of such order." To that documeiii'"f5~^D4J4iS£-^ 
a lisi of t!ie properties wiiich Ma On Bwin had in 
fact agreed to oiier as security for her obhgations 
under the bond, but there is no statement in the 
bond itself that those properties were offered as 
security or that they were mortgaged by Ma On 
Bwin.

It is not however the case of either side that the 
document did not in fact effect a mortgage of the 
properties mentioned therein and we shall therefore 
deal with the matter on the assumption that there 
was such a mortgage.

The question whether the remedy against immove
able property given as security under a registered 
bond can be enforced without recourse to a suit was 
considered in the case of S n bra iiian iari C heitiar  v. 
R aja  o f  R m m iad  (1\  where it was decided that s iid r  
property can be sold by order of the Court without 
recourse to a suit. , There is a similar decision in the 
case of Beti' M a h a la h h m i  v. B a d a ii  Singh  ( 2 ), and 
we see no reason to doubt that those decisions are 
in accordance with intention of the legislature 
emtiodied in section 145 of the Code.

'No question  of the  amount of the arrears of rent 
has been raised in the appeal and therefore we 
assume that the arrears amount to at least Rs. 10,000.: 
~  m7m^Tiad';”32̂  ■

354 INDIAN LAW REPORTS. [Vol. VII



W e. are of opinion that the lower C ourt’s finding 
that the property could be brought to sale witliout a daw Ohn 

on the mortgage bond was correct and we 
dismiss the appeal with costs, advocate's fee in this 
Court to be five g'old niohiu's. healdakd

IIYA Du, J J .
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A P P E L L A T E  C R IM IN A L .

fit'fort: Mr. Jvslier. Can-.

NGA PO N G W E  ^
Mar. 12.

KLN'G-EMPEROR."=

Coiic {Act X L V  of  ISoOj, 5, 227— B u r m a  Criiiu'ihil Ltiu' Ainciidinetit  
{Cotiditioitally Rclc-.ist-d Prhoiwrf;] Act (Bnriua Act III  u/192,'), 5. 2 —F a c b  
io be pro-,'ciI fo r  conviciion u n d e r  x. 227 of the r  t'/hil Code— Mode 0/  proof-— 
Rotrospectivc effect of B a n n a  Act i l l  of 1928.

W iieve a per- .̂ou is to be convicted inider s. 227 of the indinii Penal Code 
for vioIaUim of the conditions of remission of piinislinifnt, it is necessar}' to 
prove (/i) that tbe accused person has been convicted and sentenced ;mcl 
(/)) has been granted ;i remission of punishment, (c) the conditions on w hich 
the remission was granted, {d) tlie identity of the accused (c) the fact that the 
accused has comniitled a breach of a condition of tiie rem ission.

T he hrsi three facts must b^ proved by dociunentary evidence,, a 
certified copy of the judgiaciil as I'cg.irds com 'iction and sentence, a certified 
copy of the order of remission, and of the bond esecutttd iiy the accused.
Oral evidence is inadnn'tisible on these points, T lie  identity of the accused 
and the breach of conditions may be estabhsiied by oral evidence.

- Qu aere  ; 'W hether s. 2 of Burm a Aci I I I  of 192;:! lias retrospective effecie

C a r r ,  J .— T he respondentj Nga Po Ngwe, has been 
convicted under secdon 227 of the Penal Code of a 
breach of a condition of remission of punishment, 
and has been sentenced under that, section and sec- , 
tion 2 of Bm*ma Act I IP  of 1928 to iiine,:mo,ii,tliS', 
rigorous imprisonment. ' The unexpired portion o f i s  ■

* C rim iiial, Revision; N o. 87b , of 19^9 b eing 'a , r,evi<2W of the order of ih© 
third Additional Hagis.trate of Taangdwingyi dn ,CriH,iirsal Regular jjb. 164,

''■"of 1928.'


