
agreeing with the views expressed in those decisions 
I hold that the offence under section 290, Indian Penal 
Code, has been established against the respondent.

I fwould accept the appeal, set aside the order 
of acquittal and, convicting the respondent under sec­
tion 290, Indian Penal Code, sentence him to pay a 
fine of Rs. 100. In default he shall undergo onê  
month’s simple imprisonment.

F f o r d e  J .—I agree.
Per Curiam—The appeal is accepted, and the re­

spondent is convicted and sentenced as above set forth.. 
A. N. C.

Af f eal  accefted.^

206 INDIAN LAW EEPOETS. [VOL. VZ

LETTERS PATENT APPEAL,

Before Sir Shadi Lai, Chief Justice and Mr. Justice 
LeRossignol.

Web. 6. K A U R A  AND ANOTHER ( P l a i n t i f p s ) , A ppellants,
versus

RAM CHAND etc. (Defendants), Respondents.
L ette rs  P a ten t Appeal Mo. 217 of 1923.

Indian Limitation A ct, IX  of 190S, article 14—Suit for; 
redemption of a inorigage 'brought more than one year after 
the Collector's order under the Redem'ptioifh of Mortgages 
(Punjab) Act, II  of 1913, adverse to 'plaintiffs—Limitation.

A Single Bench of the High Coiixt held that the present 
suit for redemption of a mortgage of 1878 was barred under 
article 14 of t ie  Limitation Act, as no suit had been brought 
witMn one year to set aside the ordejr of the Collector under 
Pnnjab Act I I  of 1913, holding" that the mortgage had ceased 
to exist and redemption was barred.

Held, that what has to be regarded is the true effect of 
the suit, not its formal or verbal description, and applying 
this principle, the suit referred to in section 12 of Punjab Act 
II of 1913, a suit to establish his rights in respect of the-



mortgage ” is a suit to set aside an order of tlie Collector  ̂ 1925 
io  ^liicli article 14 of the Indian Limitation Act applies.

Phul Kum ari v. Ghanshyam, Misra (1), referred to.
. . .  UAM CHAm;

The cause of action for sncli a suit is not tne original
• contract, l)ut t te  order of tlie Collector 'svhicli aggrieves tlie 
party suing.

A person T̂ l̂io takes advantage of a summary procedure 
must suffer its disadvantages as 'vrell as enjoy its benefits.

Hargopal, for tlie Appellants—The Legislature 
could hardly have intended to attach finality to such a
•summary inquiry as is prescribed under tlie Redemp­
tion of Mortgages (Punjab) Act, I I  of 1913. See 
NahogJian BadJiai v. RagJm Nath (2) and Shim jiyesji 
T. Collector of Ratnagiri (3), where article 14 of the 
Limitation Act was not applied to orders passed by 
■officers of the Government, Again there is no analogy 
between a suit under order XXI, rule 63, Civil Pro­
cedure Code, and a suit under section 12 of the Punjab 
Act. Besides there is a.specific provision in the Limit­
ation Act for a suit under XXI, rule 63, Civil Pro­
cedure Code, i.e., article 11, while there is no such 
specific provision in that Act for a suit under section 
12 of the Punjab Act I I  of 1913. Again article 11 
does not apply as it provides the period of limitation 
“ for setting aside an order of an officer of the Govern­
ment ” , while the suit contemplated by section 12 is 

a suit to establish his rights in. respect of the mort­
gage I t is a great hardship on the mortgagor 
that his period of redemption should be cut down to one 
year—see the opinion of Mr. Riistoniji on page 44 of 
liis Supplem,ent to Rustomji’s , Limitation Act, 3rd,
Tidition, where the learned author has doubted the 
correctness of the judgment under appeal.

i(l) (1907) I. L. R. 35 Cal. 203 (P. C.). (2) (1916) SO I. G. 61..
(3) (1886) I. L. R. 11 Bom. 429-
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IIAM Chased,

1926 Mx L, Puri (with liim Amar Nath' Chona and'
S. R.. Laul) for the Eespondents— V̂’hen an order.

_ passed under a special Act is declared by that Act to 
be “ conclusive ” , the order is binding and cannot bq 
questioned as long as it is not set aside in accordance' 
with the procedure laid down in that Act. Such suit, 
hofpsrever, must be instituted within one year of the date 
of the order under article 14, Limitation Act, vide 
Naivab Gholam Mahbub Subliani v. Prem Narain (1), 
Parbati Nath Duft  v. Rajmolmn Dutt (2), Subhanna 
V. Secretary of State (3), Chhotuhkai Govmdji v. 
Secretary of State (4), Raglmnatli Prasad v. Kaniz 
'Rasul (5), Nagu v. Salu (6), and Ashutosh Nath Ray 
Y. Abdool (7). Section 12 lays down that the order 
of the Collector shall be conclusive subject to the result 
of the suit which may be brought by any party aggriev­
ed by the order. The findings of the Collector, there­
fore, unless set aside are final and operate as res-- 
judicata in suits brought subsequently, mde Nuthiru-■ 
landi v. SetliuTama Aiyar (8). As the present suit 
seeks to challenge or avoid the findings of the Collect­
or, i.e., ito set aside his order, it is barred under- 
article 14.

Section 12 of the Punjab Act embodies a rule of 
law analogous to that contained in order XXI, rule- 
63, Civil Procedure Code, mde Balwant R:ai v. Gheru 
(9). The procedure prescribed in the Civil Procedure 
Code referring to claims to attach property is purely 
permissive and a person is not bound to take advantage* 
of the summary procedure prescribed by order XXI

(1) 25 p .  E . 1893. (5) (1902) I. L. B. 24 All. 467.
(2) (1901) I. L. E . 29 Cal. 367. (6) (1890) I. L. R. 15 Bom. 424...
(3) (1915) 31 I . C. 267. (7) (1901) I. L. R. 28 Cal. 676...
(4) (1919) 55 I . C 591. (8) (1919) 50 I . 0 . 43.

. (9) 85 P. R. 1917, p. 339.
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and lie can bring his suit within the ordinary period 
of limitation, but if he prefers an objection and fails Kauea.
therein, he is bound to bring that suit within one year v.
of the failure, vide, Go'pal Singh v. Gaivpat Rai (1), 
and V enhataratnam v. Rang any ahamma, (2).

Similarly, the summary procedure prescribed 
under Punjab Act I I  of 1913 is permissiye and a mort­
gagor is not bound to resort to it. But if he avails 
himself of the summary procedure and is aggrieved 
by the order he must bring his suit within one year.
The suit referred to in section 12 is no doubt “ a suit 
to establish his rights in respect of the mortgage ” 
while the suit mentioned in article 14 is a suit to 
set aside an order ” , but the Courts hare to look to 
the true purport of the suit and not merely to the form 
in which it may be clothed or disguised. The true 
nature of such a suit is not changed by asking the 
Court for the very relief which the Collector had re­
fused, instead of asking the Court to set aside the 
order of the Collector holding him not entitled to that 
relief, vide, Phul Kumari v. Ghanshyam Misra (3).

Hargopal, replied.
Af f eal  imder clause 10 of the Letters Patent from 

the judgment of Mr. JuMice Moti Sagar, dated the 
16th June 19SS.

The judgment of Moti Sagar, J., dated 16th J u n e  Moti SAGiia J. 
1923, under appeal.

THs appeal arises out of a suit for redemption of ceitain 
lands attacked to MelLng'awala well in Mauza Bliakkar in tlie 
Mianwali District. Tlie property in suit consists o£ two plots 
of land, one mortgaged in 1827 by means of a written docu­
ment but alleged to tav© been sul)sequently redeemed and re­
mortgaged orally in 1878 , and tjie otlier said to Kave been
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(1) 66 P. R. 1916. (2) (1918) I, L. R. 41 Kad. 985 (F. B.).
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1925 mortgaged in tlie year 1903. There is no dispute now in 
~ respect of the mortgage of 12 Imnals, 6 manias of land made

K a t jr a  . 1903, and it is admitted before me that the suit for re-

E a i i  Chaj^d. demption so far as this later mortgage is concerned is within
------- time. The dispute only relates to the first mortgage of 1827,

M o ti S a g a r  J . and the contention of the defendants is that the suit with re­
gard to the redemption of this mortgage is barred by limita­
tion. It is contended that the mortgage is more than 60 years 
old and that the plaintiff has no subsisting rights of redemp­
tion in respect of the land covered by this mortgage. The 
entries in the Settlement records of 1878 on which reliance is 
placed by the plaintiff, it is urged, do not mean that the 
original mortgage of 1827 came to an end and that a new 
contract creating a fresh mortgage was susbstituted in its 
place in 1878. It is stated that the original mortgage re­
mained intact, but that at about the time of the settlement 
only certain modifications were introduced in its tenns which 
did not, however, in any way affect the existence of the plre- 
vious contract itself. It is further contended that in 1913 the 
predecessor in title of the present plaintiff made an applica­
tion to the Collector for the redemption of this mortgage 
under the-Redemption of Mortgages Act (II of 1913), but that 
this application was dismissed on the groimd that the 
mortgag'e was mote than GO years old and that the claim as 
to its redemption was barred by limitation. It is urged that 
as no suit was broug’ht by the predecevssor-in-title of the 
plaintiff within one year from the date of that order to estab­
lish his rights in respect of the mortgage, the present suit is 
bai'red under Article 14 of the Indian Limitation Act. Both 
the Courts below have found in favour of the plaintiff and 
have decreed the suit in its entirety with costs in. both Courts 
Against the defendants. The latter have now come up in 
second appeal to this Court through Mr. Jagan Nath and I 
have heard Mr. Hargopal on behalf of the respondents.

Mr. Jagan Heath’s first contention is that the finding of 
the learned Judge of the Court below on the question of limi­
tation is erroneous, and that the settlement entries of 1878 
have been entirely misinterpreted by him. In my opinion: 
this contention has no force and must be overruled. It  has 
not been shown in what way the entries have been misinter­
preted, and a reference to those entries clearly shows that th i
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mortgage of 1878 was an entirely new transaction and not a 1925 
mere continiiatioii of tlie pTeTioiis mortgage of 1827 ■witli 
certain terms liere and tliere modified. I  see no reason to  ̂ '
•differ from tlie opinion of the learned District Judge on tHs B am Chand.;
point and it old tliat the suit in respect of tliis mortgage is ----- -
witMn time. I am also of opinion tKat the finding of the^OTi Sagab, 1 , 
learned District Judge tliat the previous mortgage of 1827 
did not remain snhsisting and that a fresh mortgage was 
.created some time bet^reen 1861 and 1878 is clearly a finding 
of fact which cannot he disturbed in second appeal.

The nest question to be considered is what is the effect 
'of the proceedings taken under the Eedemption of Mortgages 
Act in 1913 on this suit. It appears that on the 11th of July 
1913 Allah Balihsh the predecessor-in-title of the present 
plaintiff made an application under Act II  of 1913 to the 
Collector claiming redemption of the land in suit on payment 
of Es. 45. Notice was issued to the mortgagees to show cause 
why redemption should not be effected, and on their object­
ing that the mortgage was made more than 86  years ago and 
that the applicant did not possess any subsisting rights of 
redem.ption therein, an inlquiry was ordered into the age of 
the mortgage in dispute. The Collector eventually came to 
the conclusion that the niortgag'e was made in Samhat 1884 
.and that, therefore, the claim as to its redemption was baiTed 
'by limitation. He accordingly dismissed the petition and 
directed the applicant to seek his remedy in a civil Court, if so 
advised. This application was presumably rejected under 
■section 9 of Act II of 1913. S’ow, section 12 o£ that Act 
lays down that any party agg'rieved by an order made 
undejr sections 6, 7, 8 , 9, 10 and 11 of this Act, may institute 
a suit to establish his rights in respect of the mortgage, but, 
subject to the result of such suit, if any, the order shall be 
conclusive, ” This section embodies a rule of law similar 
to that which is contained in rule 63 of Order XXI of the 
Civil Procedure Code. Under rule 63 of Order XXI of the 
■Civil Procedure Code the peirson. who is aggrieved by an 
■order passed against him is entitled to bring a declarato:^
:smt to establish the rights .which he claims tO' the property 
in dispute within one year from the date of such order, and 
if no such suit is brought within the period prescribed by, 
law, the orddr of the Court allowing ol disallowing the objec-
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1925 tion becomes conclusive. In the present case no suit was
brougiit by the mortgagor or i is  representative-in-interest- 

^ witLin one year fiom tlie date of tlie adverse order passed
R am- Chand. against liim, and ft is consequently contended tbat tkis suit^

----- * wliicli is practically one for setting aside tliat ordier̂  is barred
lIoTi Sagae J. Article 14 of tlie Indian Limitation Act. Articles 11, 

11-A, 12 and 13 of tlie Indian Limitation Act provide a period' 
of limitation for suits of a specific nature brougM under tlie 
Code of Civil Procedure, and Article 14 is a general residuary 
Article intended to provide a period of limitation for all 
suits wbicli do not fall witliin tb.e purview of any of tbose 
Articles. Th.e present suit is clearly one for setting aside- 
an order of tbe Collector passed in Ms official capacity for 
•wbick no express ];^ovision is made in tlie Indian Limitation 
Act, and I do not see how it can be argued that the suit is 
outside the scope of Article 14. The learned District Judge 
is of opinion that as no period of limitation for a suit of thiŝ  
nature is fixed in section 12 of the Eedemption of Mortgages 
Act, Article 14 does not apply. I am unable to agree witb. 
this view. Section 12 of the Eedemption of Mortgages Act 
merely points out the results which would en&ue if the pro­
cedure laid down in that section is not followed. In order- 
to ascertain the period of limitation for such a suit it is ne­
cessary that reference should be made tô  the provisions of the 
Indian Limitation Act, and the only Article in that Act under- 
which the suit could fall is Article 14 which provides a period 
of one year’s limitation from the date the ordeir complained, 
against is passed.

Nest it is argxied that this is not a suit for setting aside 
the order passed by the Collector but a suit for redemption, 
pure and simple, and that therefore Article 14 has no appli­
cation to such a suit. I do not think that there is any force- 
in this contention. Before redemption of the mortgage itt 
suit can be effected it is neoessary that the order passed by the- 
Collector in 1913 should be set aside, and the plaintiff cannot 
evade the provisions of Article 14 by merely saying that he' 
do'ss not expressly ask for the setting aside of the order. The- 
Collector after due inquiry decided against the claim of the- 
plaintiff’s predecessor-in-title, and the plaintif? is, by reasoB 
of the latter being a party to the i t̂roceedings before the- 
Collector, bound by the order, and it is necessary for hiTii>-.
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under section 12 of Act II of 1913 to get rid of tliat order 1925 
before he can establisL. Iiis right to redeem the property.

Eauila
Lastly, it is argued that proceedings under Act II  of 

1913 are summary in their nature and that the Act is not Chand^
intended to curtail the period of limitation for a snit for re- Sagas J 
demption which a litigant ordinarily possesses under the 
Indian Limitation Act. Isfo doubt this is so, but this argu­
ment entirely loses sight of section 12 of the Act under ■which 
the order is likiely to become conclusive, if not duly contested 
by means of a suit. In my opinion the order of the learned 
District Judge is wrong, and the suit is clearly barred by 
Article 14 of the Indian Limitation Act so far as the earlier 
mortgage of 182T is concerned.

The result is that I  accept the appeal and, in modification 
of the order of the lower appellate Court, grant plaintiff a 
decree for possession by redemption of 12 kanals 6 marlas of 
land incorporated in mutation IS'o. 1509, dated the 31st of 
August 1903 on payment of Rs. 43 only. The rest of the 
plaintiff’s claim' shall stand dismissed. Parties shall bear 
their own costs throughout.
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The judgment of the Court was delivered by—■

L e R ossigw ol J . — TMs Leitters Patent Appeal 
arises out of a suit to redeem two mortgages, one 
granted in 1827, the other in 1903, The suit has been 
decreed in respect of the mortgage of 1903 and with, 
it we have no concern. With regard to the mortgage 
of 1S27 the suit has been dismissed, on the ground that, 
it is barred by time, and it is from that portion of 
the judgment only that this Letters Patent Appeal 
has been pref erred-

Now, the facts found are that in 1913 the prede-; 
cessor-in-tiile of the present appellant made an appli­
cation to the Collector under the Eedemption of 
Mortgages Act (Punjab Act No. I I  of 1913) for re­
demption of this mortgage, but the application was*
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1925 dismissed on the ground that the mortgage had ceased 
to exist and redemption was barred. Inasmuch as no 
suit to set aside that order of the Collector was brought 
within one year of its date the learned Judge holds 
that the present suit to redeem is barred under Article 
14 of the Indian Limitation Act, although, contrary 
to the Collector, he finds that the mortgage of 1S27 
was replaced by a fresh mortgage in 1878, i.e., less 
than 60 years before suit. Consequently the question 
which we have to decide is whether a mortgagor’s 
right to redeem, which would otherwise be within 
limitation, is barred if the action is brought later than 
a year of the date of an order passed to the plaintiff's 
detriment by the Collector on an application under 
Punjab Act No. I I  of 1913.

Now, Act II  of 1913 is a special Act providing a
summary procedure for the redemption of certain 
mortgages of land in the Punjab. I t is a miniature 
Code in itself. It provides for enquiry by the Col­
lector who is empovv̂ ered to tra-nsfer possession from 
the mortgagee to the mortgagor. Provision is also 
made for the setting aside of enj parte orders and orders 
of dismissal. Finally, section 12 provides expressly 
that the Collector’s order shall be conclusive subject 
to the result of a suit which any party aggrieved by 
an order made under the Act may institute to establisli 
his rights in respect of the mortgage. Many authori­
ties have been cited to us at the Bar to establish, the 
proposition thai: when an order passed under a special 
Act is declared by that Act to be conclusive, it cannoii 
be ignored and no relief is open to the aggrieved party 
unless that order be set aside. On that point we 
require no authority, for the Act itself is quite clear 
on the subject. In our view the crux of the ca.se lies 
in the words “ a suit to establish his rights in resp'ecti 
of the mortgage ” and whether such a suit is one which’



falls within Article 14 of the Indian Limitation Act 1925 
which rims as follows :— K a u ea

'"To set aside any order of an officer of GoTemnieiifc Chani?;; 
in his official capacity, not herein othervvise expressly 
provided for.
It has been argued that a suit does not fall under any 
given Article of the Limitation Act unless it corres­
ponds to the exact verbal description of the cause as 
given in the Article, and in this case the argument on 
behalf of the appellant before us has been that the 
suit referred to in section 12 of Act. I I  of 1913 is 
“ a suit to establish his rights in respect of the mort­
gage whereas Article 14 of the Limitation Act 
refers to a suit to set aside any order of an officer of 
Government.’’ It is noteworthy that the expression 
“ a suit to establish his right as used in the Civil 
Procedure Code does describe the relief open to any 
person v/ho considers himself aggrieved liy orders pass­
ed in execution proceedings, cf, order XXI, rulos 63 
and 103, and the limitation for such suits is provided 
in Articles 11 and 11-A of the Limitation Act. A 
suit under Article 11 would normally be a suit for a 
declaration, and a suit under Article 11-A would nor­
mally be a suit for possession. Similarly, the relief 
claimed in a suit under Article 14, apparently would 
vary according to the terms of the Collector’s order 
impeached. For these reasons it would appear to us 
that the phrase used in section 12 of the Act “ a suit 
to establish his rights in respect of the mortgage ” v/as 
borrowed from the Code and does not bear the narrow 
meaning attributed to it by the appellant.

Now, a litigant merely by attaching a label to his 
suit cannot bring it under a difierent Article :of the 
Limitation Act from that under which it would come 
on a true interpretation of the nature of the suit.
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1935 In Pkul Kumari v. GJmisliyam Misra (1), it was point-
ed out that what has to be regarded is the true effect 

V. of the suit, not its formal or verbal description. In
B am Ch a n p . case it was held that the suit was one brought by 

a party against an order under section 282 of the Code 
to establish the right which he claimed and such a 
suit was held by their Lordships to fall within that 
Article of the Court-fees Act which ran as follows :— 

To alter or set aside a summary decision or order of 
a Civil Court. ”

Applying those principles to the case before us 
we find that the suit referred to in section 12 of the 
Act is a suit to set aside an order of the Collector. 
I'rom the very wording of that section it is clear that 
the cause of action for such a suit is not the original 
contract but the order of the Collector which aggrieves 
the party suing. I t is a suit to establish the erroneous 
nature of the order.

On general considerations also we cannot believe 
that it was the intention of the Legislature that a 
dispute which had been focussed and decided by the 
proceedings before the Collector should remain in sus­
pense for a period which might extend to another 60 
years. I t  has also been objected that this interpreta­
tion operates to reduce the normal period of limitation; 
but when a dispute has been established we do not 
think that that in itself is an unfortunate circum­
stance. However, that may be, an individual who 
■takes advantage of a summary procedure must suffer 
its disadvantages as well as enjoy its benefits. To 
refer again to the summary procedure provided by the 
Code in Order XXI we find there the same results. 
A person who does not take advantage of the sum­
mary procedure may bring a suit within the ordinary 
period of limitation; but if he does take advantage
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-:of the summary procedure lie must, if unsuccessful, 1925
bring his suit to establish his rights within the com- 
paratively short period of one year from the date of -u. 
the order. Chahd.;

Another objection raised is that there may be 
cases of hardship where the mortgagor applies to the 
Collector to redeem on payment of a certain sum and 
finds himself confronted with the decision by the Col­
lector that the sum due is a much larger sum far 
■beyond the mortgagor's ability to |>ay. We are not 
impressed by this objection, for if the mortgagor in­
stead of applying to the Collector for a decision had 
had recourse to a suit he would have been forced to 
find the sum decreed on pain of losing his property 
.altogether.

Our conclusion then is that the real nature of 
the suit contemplated by the Legislature in section 12 
of Act I I  of 1913 is a suit to set aside" the Collector’s 
order. That order unless it be set aside is conclusive 
and as in the case before us that order was not set 
aside within the period of limitation provided, the 
present suit to redeem the mortgage is out of time.

For the foregoing reasons we dismiss this ap­
peal fwith costs.

A . N . C ,
'Appeal dismissed,^


