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maximum punishment provided for in the section. I

sentence him to two vears’ rigorous imprisonment,
C.H. 0.

Appeal accepied in part.

APPELLATE CIVIL,

Before Mv. Justice Abdul Raocof and Mr. Justice Jai Lal.
RAM DAS-UTTAM CHAND (PramNTiFrs)

Appellants,
VOrsus
DHANPAT-DIWAN CHAND (DEFENDANTS) 1925
Respondents. Jan. 92,

Civil Appeal No. 2239 of 1923.

Civil Procedure Code, Act V of 1908, sectton 20—

Jurisdiction—Place of suing—Swuit by a principal against an
agent for accounts.
" The plaintiffs were grain dealers at Sargodha, while the
defendants were commission agents who carried on their busi-
ness at Karachi. The present suit for a balance dne on
account was instituted at Sargodha. The defendants pleaded
that the Sargodha Court had no jurisdiction, and that the
cause of action had arisen at Karachi., The Senior Subordi-
nate Judge accepted the plea of the defendants and returned
the plaint to be presented to the proper Court. - -

Held, that it had been established by the evidence that
the relationship between the parties was that of principal
and agent, and that the suit was one for an account by the
principal against his agent.

Held also, that the cause of action in a suit for accounts
against an agent arises at the place where the comtract of
agency was made or where it was to be performed, and where
the refusal to accoumt took place. The Sargodha Court had
therefore no ;]unsdlctmn to entertain the suit. .

- Molammad Shaffi v. Karamat AL (1), Salzg Ra/m V.
Chaha Mal (%), Rowther v. Row;hgr (3),T1,kaRa/m T Dwulat‘ '

(1) 78 P, B, 1893, (@) (1911) L, L R 84 ALL 49,
(3) (1919) 55 L C. 266,
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Ram (1), and Mylappa Chettiar v. Muhammad Shirazee (2),.
referred to.
Ram Lal v. Bhola Neth (3), distinguished.
Miscellaneous first appeal from the order of Lala
Khan Chand Janmeja, Senior Subordinate Judge,
Shakpur at Sargodha, doted the 2nd July 1923, re-

turning the plaint.

Tex CuAND and Nawnax CHanp, for Appellants.
MaNoEAR Lar and Baprr Das, for Respondents.
The judgment of the Court was delivered hy—

Aspur, Raoor J.—The plaintiffs are grain dealers
at Sargodha in the District of Shahpur. The de-
fendants are commission agents who do their busi-
ness at Karachi. The present suit was instituted
at Sargodha. The defendants pleaded that the Sar-
godha Court had no jurisdiction and that the cause
of action had arisen at Karachi. The learned Senior
Subordinate Judge accepted the plea of the defen-
dants and returned the plaint to be presented to the
proper Court. . Against the order returning the plaint
the present appeal has been preferred.

A mass of documentary evidence consisting of
letters and telegrams of the parties, copies of account
books and: somie oral evidence bearing on the question
of jurisdiction was produced by the parties. The fol-
lowing facts are either admitted or established by
the evidence on the record :—

(1) The dealings between the parties commenced
in May 1920 when the plaintiffs sent goods to the de-
fendants to be sold by them as commission agents at
Karachi, the defendants charging their commission.
They accepted the plaintiffs’ drafts, paid meney at.

(1) (1924) 22 AN L. J. 591, (2) (1919) 37 Mad. L. J. 72,
(3) (1920) 597, C. 359.
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their request and having sold the goods credited the
amount realised to their account.

(2) Later on the defendants at the plaintiffs’ re-
quest purchased goods at Karachi and sent them ab-
road according to the plaintiffs’ directions to various
constituents.

(3) The defendants purchased goods at Karachi
and despatched them to Sargodha and in doing so
they adopted the following procedure : —

They dvew money from the Karachi Branch of
the National Bank of India and handed over the
railway receipts to the Bank which transmitted them
to the Sargodha Branch to be handed over to the
plaintiffs on payment of the price of the goods re-
ceived.

. (4) Sometimes the plaintiffs sent money to
Karachi and drew the same by means of Aundis and
vice versa.

(5) The defendants also used to draw Aundis
upon the plaintiffs. Shortly put, the defendants were
put in funds by various ways, such as (a) actual re-
mittance of money, (b) hundis sent by the plaintiffs
drawn in favour of the defendants; (¢) defendants
drew upon plaintiffs and sold the hkundis to the
Branch at Karachi, ete,, etc.

The plaintiffs instituted the suit on the follow-
ing allegations :—That there were mutual dealings
hetween the plaintiffs and the defendants and that.
the latter received from the plaintiffs by way of loan
Rs. 3,82,698-9-6 out of which they paid Rs. 3,78,078,
leaving & halance of Rs. 4,619-13-0 due to the plain-
tiffs. They further claimed a sum of Rs. 1,130 on:
account of the profits of the grain-transactions. As
summarised in the judgment of the lower Court the
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plaintiffs gave the following reasons for insfituting
the suit at Sargodha :—

(1) That the defendants resided in the district
of Shahpur at Sargodha;

(2) That the goods were sent from Sargodha
and some goods were despatched and delivered to
them at Sargodha;

(3) That by special agreement the money twas
payable and was actually paid at Sargodha; and

(4) That the defendants had expressly agreed to
render accounts at Sargodha.

The defendants on the other hand pleaded that
their firm carried on business at Karachi; that the
relationship between the plaintiffs and the defendants
was that of principal and commission agent; that
the fact that the defendants individually lived at
different places in the district of Shahpur did not
make the slightest difference and that the suit wwvas
cognizable by the Karachi Court and the Sargodha
Court had no jurisdiction to try it. They denied
that there was any agreement to render accounts at
Sargodha or to pay any money there. They com-
plained that by the statements contained in the plaint
the plaintiffs had tried to change the nature of the
suit which was practically and essentially a suit for
an account by a principal against an agent. All the -
contentions raised by the defendants were accepted,
and as already observed, the plaint was returned.

The following contentions have been raised by
Mr. Tek Chand in support of this appeal :—

That the relationship between the plaintiffs and
the defendants was not that of principal and agent
but that of lender and borrower and that even if it
be admitted  that the defendants had acted as the
commission agents of the plaintiffs, at least part of
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ithe cause of action for the suit had taken place at 1925
Sargodha for the following reasons :— —
) ' Rau Das-
(1) that advances by way of loan were made toUrram Cmann
the defendants by the plaintiffs from time to time; v
and © DEANPAT-

Diwan CrAND,

(i) that goods were consigned by the defendants
£o Sargodha in their own name, the Railway Receipts
were sent to the Sargodha Branch of the Naticnal
Bank with the direction that they wvere to be handed
over to the plaintifis after receipt of cash payment.
As regards this last point the argument of Mr. Tek
Chand 1s that, because the defendants were them-
selves the consignees, the delivery of the goods after
payment of cash must be taken to have in fact and
in law been made at Sargodha.

We may at once remark that there is no evidence
.on the record to show that there was any special
agreement between the parties that the accounts
would be rendered at Sargodha or that the money
would be payable there, or that the goods would be
«delivered at that place. The whole thing, therefore,
‘hinges upon the determination of the question whe-
ther it was a suit for an account by a principal
against an agent. We have been taken through the
«entire evidence by the learned counsel for the appel-
lants and have arrived at the same conclusion at which
the learned Judge of the Court below hag arrived,
namely, that the defendants’ firm is the firm of com-
mission agents and that they were employed by the
plaintiffs as such. The payments made by the plain-
tiffs to the defendants either by way of advance or
.otherwise must be taken to have been made in relatjon
to the purchasing, selling and despatching of grain
by the defendantson behalf of the plaintiffs. - The
mere Tact that in respect of the goods despatched to
c2
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Sargodha the railway receipts were sent in the man-
ner described above could not bring about any change:
in the relation between the parties. This, accord-
ing to the arrangement between them, was one of
the methods of payment. It is admitted by Mr. Tek
Chand that there is no direct evidence in support of
the proposition that the delivery of the goods des-
patched to Sargodha was to take place at Sargodha;
but he contends that from the circumstance that the
railway receipts of the goods were to be handed
over to the plaintiffs only after payment to the bank
it can reasonably be inferred that the delivery of the
goods to the plaintiffs was to take place at Sar-
godha. In the absence of any evidence on the point
we find ourselves unable to draw this inference from
the above circumstance. The position is fully covered
by authorities to which we shall presently refer.

The general rule applicable to suits for accounts
between principal and agent was laid down by Mr.
Justice Chatterji in the case of Mokammad Shaffi
(defendant) petitioner v. Karamat Ali and others
(plaintiffs) respondents (1).

The facts of the present case, however, are some-
what similar to the facts in the case of Salig Ram
and another (plainiiffs) v. Chaha Mal (defendant) (2),
to which we shall refer in some detail. The plain-
tiffs in that case, who were grain dealers at Hathras,
on the 30th December 1910, telegraphed to the defen-
dant, who was a commission agent at Karachi, order-
ing two wagon loads of juar to be sent at once to
Hathras. They sent 600 rupees by telegram and an-
other 600 rupees by means of a hundi. The juar was
despatched on 2nd of January 1911, and reached
Hathras on the 12th of January. The railway re-

(1) 76 P. R. 1596, (2) (1911) T. I R. 34 Al 49,
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ceipt was, on the plaintifis’ instructions, sent value- 1825
‘payable for the balance due to the defendant, but RAEM.
for some reason it was not delivered to the plaintiffs {jrram Cmaxn
and, owing to instructions given by the defendant o

‘to the railway authorities, the grain was not delivered D:wﬁlz;ﬁn.
to the plaintiffs until the 8th of February 1911.
Meanwhile the price of juar had fallen and the specu-
lation resulted in a loss. The plaintiffs sued for
-compensation due on account of the alleged negli-
gence of the defendant, and instituted the suit at
Hathras. The learned Judges of the Division Bench
held that the suit was not cognizable at Hathras,
‘because the cause of action had arisen at Karachi.
‘The passage dealing with this particular point is to
be found at page 52 of the report and is to this
effect :— -

“ The sole question for decision is, whether the
-cause of action in whole or in part arose at Hathras,
vide section 20 (¢) of the Code of Civil Procedure,
“which applies to the facts of the present case. The
-case is clearly one for compensation under section 212
-of the Contract Act in respect of the direct conse-
-quences of the defendant’s neglect and misconduct as
alleged. The latter was the appellants’ agent, and
it was his duty to purchase the grain at Karachi, to
place it on the railway at Karachi, and despatch it
tc the plaintifis’ address, and he was then directed
to post the railway receipt and send it V.-P. P. to
the plaintiffs, % % % & & F X

“ It is thus quite clear that the defendant’s neg-
Tect or misconduct or hoth took place, if at all, at
Karachi. In the course of the transaction he had
nothing to do outside Karachi. He had mot con-
‘tracted to deliver at Hathras, but merely to place
ithe ‘goods on the rails at Karachi and to post the
railway receipt there also. We fail to see that the -
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cause of action, i.¢., the defendant’s alleged neglect.
or misconduct which resulted in loss, occurred any-
where else but at Karachi.’”

As contended in this case the argument was alsc-
put forward before the learned Judges of the Allah-
abad High Court that the cause of action partly had
arisen in Hathras to which the learned Judges re-
plied:  The contract was made at Karachi, where-
the plaintiffs’ offer was accepted. The performance-
of the contract had to be completed at Karachi and'
the money due was payable at Karachi. The de-
fendant contracted to act as the plaintiffs’ agent at-
Karachi for the purpose of purchasing and despatch-
ing the goods and to do certain acts there also. His:
negligence or misconduct, if any, occurred there.

This ruling has been consistently followed im:
various cases.

In the case of J. M. V. Rowther plaintiff v.
K. M. M. Rowther (1) under circumstances similar
to those of the present case it was held that “ the:
cause of action in a suit for accounts against an
agent arises at the place where the contract of agency
was made or where it was to be performed and where
the refusal to account tock place.’> The facts of the:
case shortly stated were as follows :—

The defendant was employed by the plaintifi as:
his agent at Tiruvaloor in Tanjore District. The:
proposal to employ the defendant as agent was made-
by letter addressed to him at Tiruvaloor, and was ac-
cepted by defendant by letter through the post. It
was held that the contract was clearly to be performed!
at_Tiruvaloor, and that therefore the refusal to ae-
count, occurred there. The learned Judge held that
as the suit was based upon a contract of agency the
cause of action took place at the place where the

(1) (1919) 55 I. . 266,
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agent resided. In support of this proposition he 1925

relied upon the above-quoted ruling. Rax Das.
This case was again followed by a Division Urray Cmaxp
Bench of the Allahabad High Court in the casti_oif Dm:z’;?w-

Tika Ram (plaintiff) v. Daulat Ram (defendant) (1), Drwax Cmano,
and it was held by the learned Judges that * in the

absence of any express contract regulating the rights

of the parties or trade usage, a suit against an agent

by his principal for rendition of accounts and for

payment of money due thereon can only be instituted

at the place where the agent resides or carries on

business.”’

In the case of The firm of 4. M. Mylappe
Chettiar appellant (plaintiff) v. A gha Mirza Muham-
mad Shirazee respondent (defendant) (2), the facts
are summed up in the headnote thus :—

“ That the plaintiff, a trader at Negapatam,
offered to buy timber from the defendant at Manda-
lay who accepted the offer. TUnder the terms of the
contract the defendant shipped the timber from time -
to time at Mandalay, took the bills of lading in his
own name and drew from a bank at Mandalay such
sums of money as twere due to him (defendant) in
respect of the timber shipped, by handing over the
bills of lading to the bank who in their turn passed
it on to the plaintiff through another bank with whom
plaintiff had dealings. The defendant made default
in sending the timber as agreed and the plaintiff in-
stituted the suit for damages.”” The suit was insti-
tuted in the Negapatam Court and objection was
taken to its jurisdiction. The learned Judges held
that no part of the cause of action for the suit arose
at Negapatam and that the Negapatam Court had no
jurisdiction to try the case. The facts of that case

(1) (1924) 22 AL L. J. 801, (2) (1619) 37 Med. L. J. 712,
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were peculiarly similar to the facts of the present
case. It was contended in that case, as it is con-
tended in the present case, that at least a part of
the cause of action had arisen in Negapatam, be-
cause the delivery of the goods was to be made there.
The learned Judges held that the bank in Madras
and that at Mandalay were the agents of the plain-
tiff, and that in fact and in law the delivery of the
goods was made at Mandalay and the payment was
also made there. In a similar manner in the pre-
seént case the defendants delivered the railway receipt
to the bank at Karachi to be sent to the bank at
Sargodha who in their turn passed it on to the plain-
tiff. Tt is true that the Madras case was a case bet-
rween principal and principal, but the rule laid down
in that case will apply with a greater force to a
suit between a principal and his agent.

Mr. Telk Chand for the respondent relied upon
a large number of cases in support of his contention.
All those were cases of isolated contracts between
two contracting parties and are distinguishable from
the case of a principal against his comwmission agent.
In fact in one of the cases relied upon by Mr. Tek
Chand himself this distinction is clearly pointed out.
That is the case of Ram Lal and another, plaintiff-
petitioners v. Bhola Nath and another, defendants, op-
posite parties (1), in which a principal had sued an-
other principal and the learned Judges of a Divi-
sion Bench of the Allahabad High Court distinguish-
ed the case of Saltg Ram and another plaintiffs v.
Chala Mal defendant (2) upon the following
ground :—" In the first place, it was not a suit bet-
ween two principals for damages for breach of a con-
tract but was one for compensation under section 212
of the Indian Contract Act in respect of the direct

(1) (1920) 59 L. C. 350- (2) (1911) L. L. R. 34 AlL 49,
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-consequences of the defendant’s negligence and mis-
conduct as alleged. The defendant there was the
agent of the plaintiff and it was his duty to purchase
:grain at Karachi, to place the goods on the rails at
Karachi and to post the railway receipt to the plain-
tiff’s address.”’

It is unnecessary to refer to and discuss the
-other cases cited by Mr. Tek Chand, because they
are all distinguishable from the case against an agent
for account. In our opinion the view taken by the
Court below was right. The appeal fails and is dis-
missed with costs.

A. R
Appeal dismissed.

LETTERS PATENT APPEAL.

Before Sir Shadi Lal, Chicf Justice, and Mr. Justice
LeRossignol.

NAND LAL (Pramrirr) Appellant,
VErSUS
AKXKI anp oreERS (DEFENDANTS) Regpondents.
Letters Patent Appeal No. 162 of 1924,

Indian Limatation Act, IX of 1908, section 20 and article
75—8uit on bond payable by instalments—with a proviso
rendering the whole amount due in default of payment of
.ane or more instalments—DPlaint reciting that two instalments
‘were paid and default made on the third—ILimitation—
whether oral proof of payment of the fwo instalments is ad-
~missible. : :

The plaintiff sued to recover money on a bond payable by
‘instalments with the proviso that default in payment of one,
<or more instalments should render the whole debt due forth-

‘with. The plaint recited the payment of the first two instal-

-ments and a default on the third." _The suit wasq within time
if the first two instalments had actually been paid. The
District Judge found that the first two instglments had been
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