
A P P E L L A T E  CIVIL.

Before Mr. Justice H eald  m id Mr. Justice Mya Bu.
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MA T H E  NU AND OTHERS.*

F ’ ivy Council, leave tv appeal io—S d iled  prtnciple o f  Imv in B u rm a—No decision 
o f Privy Council on such principle o f law —M aterial question o f  law — Law  

—la id  dozitfi by Privy Council an d  applicable to pariiciilar set o f  facts—Civil 
Procedure Cede [Act V o f 1908). s. 110—Defence o f  possession iti virtue o f  an  
agycement to sell.

It is settled law in Burma that an agreement to jiell immoveable property 
which is inherent in the execution of a conveyance which was not registered, or 
11 ..I report of an outright sale made by the vendor to the Revetiue authorities 
with a view to mutation ol names, is a good defence tea  suit for possession of 
he property brought by the legal owner.

Ma Ok Kyi \. Ma Pn, 4 Ran. 368 ; Mu Ma E v. Maniig Tun, 2 Ran. 479 ; Myat 
. J h a  Zan m.M u Dun, 2 Ran. 285 ; Mamig Sirivc Hmon v. Tha Byaw, 11 L.B.R. 

460 : Tun Bytt Mating Kya, 3 Ran. bOQ—referred  to.
Where their Lordships of the Privy Council have clearly laid down the law, 

which is applicable to a particular set of facts, leave to appeal to His Majesty 
n Council under such circumstances would be refused.

M alliura Kurmi v. Jagdeo Singh, 50 All. 20^—referred lo.
But, as in the present cast, tvhere the law has nevt'r been laid down, and ther 

precise effect of the provisions of s. 54 of the Transfer of Property Act, has not 
been stated by their Lordships of the Privy Council, leave to appeaJ tr> His 
Majesty in Coimcii on such a material question of law would be given.

hnm udipctlian v. Dorasam i, 24 Mad. 377 ; Mahomed Musa v. Aghore, 42 Gal. 
801 ; Mating Shn'e Go v. Mating hit 44 LA. 15—distitiguished.

Ba Theifi (2) for the applicant.
Afiklesaria for the respondent.

H e a l d  and M y a  Bu, JJ.— Petitioner applies for 
le a v e  to appeal to H is  Majesty in Council against a  
judgment of a Bencli of this Court, which on appeal 
from a decree of the District Gonrt of Amherst disr 
missing petitioner’s suit, affirmed the deSsion of the 
District Court.

* Civil Miscelianedus' 'Application' 'W . "otil of
Appeal No. 210 of 1927.
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1929 Petitioner valued the property which is the subject
matter of the suit at Rs. 10,000 when he first 

SHOTAS ^3^000 when he gave evideaceflSd
ma The nu not suggested by the respondents that the value

^ ! >  OTHERS. OO •, 1 • i-U
— - of the subject matter m dispute in the suit and in the 

appeal to this Court and in the proposed appeal to 
m y a  b u , j j . Majesty in Couneil is less than Rs. 10,000.

Petitioner claims that the proposed appeal involves a 
substantial question of law because, as he alleges, the 
judgment of this Court recognised as vaTiH arP w al  
transfer of immoveable property and such recognition 
contravenes the provisions of section 54 of the 
Transfer of Property Act which provides that a sale 
of immoveable property worth Rs. 100 or more can 
be made only by registered instrument.

In his original plaint, a copy of which (Exhibit 12) 
is on the District Court’s record petitioner alleged 
that in 1909 by registered deed he made a simple 
mortgage of the lands in suit in favour of one Ma 
Soil and her two sons San Ye and Tun Hlaing, that 
in 1917 he put the mortgagees into possession of the 
lands on an agreement that the rents and profits 
should be taken by them in lieu of interest, and that 
he was entitled to recover the lands from the mort­
gagees or their heirs and legal representatives on 
payment of the original mortgage money without 
interest.

The defence was that the transaction of 1917 was 
notj as petitioner alleged, a conversion of a simple mort­
gage into a possessory mortgage but was an outright 
transfer of the mortgaged properties to the mortgagees 
in satisfaction of the mortgage debt.

Petitioner admitted that profits of the lands were 
only sufficient or barely sufficient to pay the interest 
due on the mortgage and the Government revenue 
and that he allowed his brother Kya Baw to work the
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lands taking nothing from Kya Baw by way of rent or 1̂ 29
profits. It appeared from the official Land Records iviatog

regMers that about 1915 a report of a transfer of the 
lands by petitioner to Kya Baw was made to the and  o t h e r s !

Revenue authorities and that in the registers for the i-i^p
year 1915-16 the lands were transferred from petitioner's _  asd 
name to Kya Baw’s name as owner. It appeared also 
from the official registers that in 1917 the lands were 
transferred outright by Kya Baw to San Ye and Tun 
M lm ng-hr Rs- 4,000 the transaction being reported 
to the Revenue authorities as a sale, that being the usual 
form of report in this country when mortgaged pro­
perties are transferred to the mortgagees in satisfaction 
of the mortgage debt. There was some evidence that 
the petitioner himself took part in this transaction, 
and although the trial Court rejected that evidence it
must be remembered that in his original plaint
petitioner himself said that it was he who transferred 
the lands to the mortgagees. It seems clear therefore 
that petitioner took part in the transaction of 1917 and 
that that transaction instead of being, as he alleged, 
a mere putting of the mortgagees into possession 
under an agreement that they should take the 
rents and profits in lieu of interest was in fact 
intended to be an outright transfer of the lands to 
the mortgagees in satisfaction of the mortgage debt.
'The only difference between this case and many 
similar cases which come before this Court is that 
the person who made the transfer to the mortgagees 
in this case, as shown by the entry in the Land 
Records registers, was petitioner's brother Kya Baw 
and not petitioner himself* But petitioner h%d ;ad* 
mittedly allowed his brother to deal with the lands as- 
owner and had allowed theni to stand in his; brOther'̂ ^̂  ̂
name as owner for Several years, ajad on bis owii state­
ment in the plaint he was a party to the- transaction ■
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of 1917. In these circumstances the trial Court 
found that petitioner could not be allowed to repudiate 
the transaction of 1917 which was proved^to be liT 
intention though not in law an outright transfer of 
the lands’ to the mortgagees in satisfaction of the
mortgage debt.

Petitioner appealed to this Court on the ground 
that the lower Court should not have recognised the 
transfers of the lands by him to Kya Baw and by 
Kya Baw to San Ye and Tun Hlaing because-'^kas^ 
transfers were not effected by registered deed.

This Court said that petitioner’s admission that he 
was a party to the transaction of 1917, which was 
proved to have been an outright transfer in satisfaction 
of the mortgage debt, debarred him from alleging 
that he was not bound by that transaction, and that 
although that transaction did not convey a good t^ e , 
to San Ye and Tun Hlaing, nevertheless it was a good 
defence to petitioner’s suit to redeem the property. 
That decision was based on a long line of decisions 
of this Court that an agreement ito sell, which is 
inherent in the execution of a conveyance which was 
not registered, or in a report of an outright sale 
made by the vendor to the Revenue authorities with 
a view to mutation of names, is a good defence to a 
suit for possession of the property brought by the 
legal owner. That view of the law is settled,'^o 
as this Court is concerned, by the Full Bench cases 
of, iMyat Tha Zan v. Ma Dun (1) and Ma Ok Kyi v. 
Ma Pii (2), and has been adopted in numerous cases 
of which the following are examples, namely Shwe 
H m o n ' w  Tha Byaii) (3), Ma Ma E  v. Maiing Tun (4) 
and Tim By it v. Mamig Kva (5).

(1) (1924) 2 Ran. 285. (3) (1922) 11 L.B.R. 460.
(2) (1926) 4 Kan. 368. (4) (1924) 2 Ran. 479.

(5) (1925) 3 Kan. 608.



Petitioner’s learned advocate asks us to give 4ea¥e W29
to appeal to His Majesty in Council on the ground that maukq

^~~th€(se_ caaes have been wrongly decided in that shwAs

■they recognise as valid transfers which are declared by 
section 54 of the Transfer of Property Act to be invalid. -— -

Respondent’s learned advocate refers us to the atv’d
case of Mathura Kurmi v. Jagdeo Singh (1) as laying 
down that the application of well-defined legal prin­
ciples to a particular set of facts does not raise any 
guejiiion of—law which can fairly be described as 
substantial, but in quoting that case the learned 
advocate has omitted certain important words. The 
Bench qualified the generality of the statement quoted 
by the words “ in these circumstances ” the circum­
stances in that case being that the matter had been 
agitated time and again before their Lordships of the 
Privy Council, who had repeatedly laid down the law 
m the sense in question. In the present case the 
law does not seem ever to have been laid down by 
their Lordships of the Privy Council. There are 
certain cases in which their Lordships have dealt with 
somewhat similar points, namely, the cases of Immiidi- 
pattan v. Peria Dorasami{2), Mahomed Musa v. Aghore 
Kum ar GanguJi (3), and Shwe Go v. Maung In  (4X but 
in those cases, as was pointed out in the case of 
My at Tha Zan v. Ma Dim (5), the question of precise 
effect of the provisions of section 54 of the Transfer 
of Property Act was not material to the decision. In 
these circumstances we are unable to hold that the 
decision in Mathura Kurmi's case applies to the facts 
of the present case.

The question whether the cases in this 
mentioned above and similar cases decided iii tfie
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(1.) (1927). 50 All. 20S. , ■; (19141
(2) (1900) 24 Mad. 377/ \ V '(4 r 'a ^ 6 ), '

l5) (1924) 2R aa, 285. :



1929 other High Courts of India were rightly decided is
mT^Jg clearly a question of law and in view of the nunib^

s h w e a n  ^^ses occurring in this country aiid-'tfie
m.vThf.nu importance of the legal principles involved it seems

AMD OTHERS. , , > i f 1-—  to us to be a material question oi law.
W e therefore grant a certificate that as regards 

m y a  bu, jj. amount or value and nature the case fulfils the
requirements of section 110 of the Code.

Costs in respect of this application will abide 
the final decision of the appeal, a d v o c a t e i n  
this Court to be five gold mohurs.

1929 he applicant failed to furnish security within
ApTl. the requisite time, the appeal was rejected.]
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Before Mr. Justice H cald and Mr. Justice Mya Bu.

1929 P.L.T.A.R, CHETTYAR FIRM
V.

MAUNG KYAING a n d  a n o t h e r . *

Government leasehold land—Transfer by lessee by registered instrument— 
Transferee's ficgUci to obtain possession, mutation o f names, and  lease  
document—Lower Burm a Toivii and Village Lands Act (Burma Act IV  
o f  189S), ss. 29, 3A— DcfmiU o f  Registeriug Officer to inform Revenue 
Officcr, no excuse for negligence o f purchaser—Transfer by origingtL-tesssg^ 
as ostensible omter—Purchaser frovi original lessee^ how f a r  put on in -  
quiry—Transfer o f Property Act {IV o f  1882), s. 41.

Where a purchaser by a registered instrument of Government leasehold 
land from the original lessee allows (a) such lessee to remain in possession of 
the land, \b) the land to stand in the name of the lessee in the Government 
records, (c) the title-deed, viz., the document of lease to remain with the lessee, 
he acts negligently and must be taken to consent to the original lessee being 
the osten.iible owner. Such negligent purchaser cannot throw the blame on the 
Registering or the Revenae Officers for default on their part to notify the 
transfer. It is the purchaser’s business to see to the mutation of names, A

* Letters Patent Appeal No. 108 of 1928 from the judgment of the HigS" 
Court in Civil Second Appeal No. I l l  of 1927 reported at 6 Ran. 643.


