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quesc.ioii beyond saying that the present order of ac­
quittal on the charge of murder should not be takcB- 
as pi’eckidiiig the prosecution of the prisoner for an 
offence relating to property-

For the aforesaid reasons we accept the appeal? 
and. settino' aside the conviction and the sentence..* O ■ ■ ■ '
direct that the accused be released forthwith.

N. F. E.
Afpeal accepted’̂

A P P EL L A T E GRIMIHAL.
Before Mr. Ju.siice Fforde.

LACHHMAN SINGH. Appellant
versus

The CROWN. Respondent.
Criminal Appeal No. 4S8 of X925.

Criminal Frocediire Carle, Act V of 1S9S, section S42 {If 
~-~ ĵjcaminaiiQn of accused hy the Court, diiring the course- 
of thp prosecv.fion evidence, hut nof afteri(mTds-~7llpgaMfy—-- 
effect of.

Wkere tlie acciisecl was q̂ uestioiied by tlie Court after two' 
witresses for tlie prnseeiition harl Given evidence, and, ai 
charge liaving' tlien lieeii framed to wliicli tlie accuvsed plead­
ed not g-iiilty, foTir more Aviinesses were examined for tlie 
prosecntion and then the defence evidence takenj the acouse<J 
not being' further (;[Tiestioned hy the Court.

Held, that the provisions of section 342 (1) of the Criminal 
Prcoediire Code ai’e mandatory and, that the conviction and" 
sentence must therefore he set aside,, the trial he resnmetf 
from the close of the prosecution case, and the accused be*\ 
examined before entering upon Iii.s defence.

.Sufendra LalySMJm x. Tmmcuhli (1), and Hamid Ali-v-,. 
Sri Kisseji. Gosadn (2), followed.

Appeal from the order' o f j .  W. Fairiie^ Esquire^ 
Sub-Divisional Magistrate, Rupa.r, District Am b̂alay 
dated the 10th April 1926, convicting the cippellmt..
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Shamair Chand. for Appellant. 1926
D- R. Sawhney. Public Prosecutor, for Respon- LAciimiAs;

dent. SiTCH
J u d g m e n t .

Ffoede j . — The appellant, wlio lias Been an ab­
sconder for over six years, has been tried for the 
attenipterl murder of Sant Ram and Bwarka Nath, 
and has been convicted under section 3i)7, Indian 
Penal Code, and sentenced to seven years' rigorous 
iniprisonmeiit with three months’ solitary confinement.

Mr. Shamair Cliand, who appears for the ap­
pellant, has raised the objection that the trial was 
illegal, inasmuch as the appellant was not questioned 
generally on the case after the witnesses for the pro­
secution had been examined and before he was called 

: on for his defence,. as required by, section 342, sub­
section (1), of the Code of Criminal Procedure; It 
is admitted by the Public Prosecu^tor and, indeed, it 
is apparent on the record, that the appellant was in 
fact questioned by the Court after two witnesses for 
the prosecution had; given evidence.  ̂A  chargê ^̂  ̂w^ 
then framed and he was asked to plead to that charge,: 
whereupon he pleaded not guilty. Four more wit­
nesses for the prosecution were exaniined, and after 
the prosecution evidence had been closed the defence 
eyidenee was taken. The appellaiit was not question  ̂
ed further by the Court. It is clear upon these facts 
tha.t the provisions of section 342 (1) have not been 
complied with^

The learned Public Prosecutor argues that, pro­
vided an accused person is examined in the course of 
the prosecution evidence, it is not necessai’y that he 
should be examined generally at the close and before he 
enters on his defence. The .«ection, however, expressly 
requires that for the purpose of enabling the accused'
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ErOIiDE J.

192G person to explain any circumstances appearing in
Lachhman the wlioie of the evidence which has been produced

Stngh against him, the Court shall question him generally
3?h e  Cr o w n . tJie conclusion of the prosecntion evidence and be­

fore lie is called upon to enter on his defence.
There are a number of decisions of the High 

Courts in India holding that non-compliance with the 
reqiurenients of section 342 (1) is an illegality, and 
tha.t a conviction resulting after such a mode of trial 
must be set aside. Mr. Shamair Chand has referred 
me to Snrendm Lai Shaha. ijetitioner v. Isamaddi, 
opposite 'party (1), decided by a Division Bench of the 
Calcutta High Court where the examination of the 
accused appears tos have taken place at a later stage 
than is provided in section 342. The Court in that 
case set aside the conviction and sentence and 
ordered the trial to be taken up from the close 
■of the prosecution evidence  ̂ and directed that the 
accused be examined in accordance with the pro­
visions of section 342 before they entered on 

'their defence. Mr. Shamair Chand has also re­
ferred to Hamid Ali, com’plainant Sri Kisserh 
•Gosaiti, opposite pari; (2). In this case the Court 
after lecording the depositions of some of the pro­
secution witnesses had recorded the statements of 
the accused, but after further prosecution witnesses 
had been examined no statements of the accused were 
recorded. Upon these facts, which are precisely 
analogous to the facts before me, the Court, consistihg 
of a Division Bencli of the Calcutta High Court, held 
that it had no alternative but to set aside the finding 
and sentence, and ordered the trial to be resumed from 
the point where the Court examined the accused per­
son after the examination of the prosecution witnesses
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was concluded. The learned Judges in that case im- 1926
pressed upoB. the Magistrates tire necessity for the LAcmmiAx̂
strict observance of the proyisioiis of the Code of Sino-h:
Criminal Procedure, and pointed out that where the î ’rowk. 
terms of the Code were perfectly clear there was no , ^
excuse whatever for a deliberate disregard of them, ' '' ' '

I have no doubt whatever myself that in the pre­
sent case, the Court having failed to comply with the 
rec|uirements of section 342 (1). the trial has been 
rendered illegal. The conviction and sentence must, 
therefore, be set aside, the trial must be taken up 
from the close of the prosecution case, and the accused 
be examined in accordance with the provisions of {sec­
tion 342 before he enters on his defence.

It is unf ortunate that this course must be adopted/ 
as it seems to me that the only result is to put the 
aGcused to the ordeal and expense of a further triah 
But, as the provisions of this section of the Criminal 
Procedure Code are mandatory and not merely direct­
ory, I have no alternative;

, ■ F.
Appeal Mccefied.- r ;
■ VmB Tem(mded. ' ’ 'r

VOL, V IIJ LA.HOBE SERIES. 5 6 7


