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question bevond saying that the present order of ac-
quittal on the charge of murder should not be taken
as precluding the prosecution of the prisoner for an
offence relating to property.

For the aforesaid reasons we accept the appeal
and, setting aside the conviction and the sentence,
direct that the accused he released forthwith.

N.F. E

Appeal accepted

APPELLATE CRIMINAL.
Before Mr. Justice Flovde.
LACHHMAN SINGH. Appellant
VErSUE
Tae CROWN. Respondent.
Criminal Appeal Mo. 468 of 1925

Criminal Procedure Code, dAect V of 1898, section 342 (1)
—Bramination of accused by the Court, during the course
of the prosecution evidence, hut naot afteriwcards—Ilegality—.
effect of.

Where the accused was questioned by the Court after twor
witnesses for the prosecntion had given evidence, and, a
charge having then heen framed to which the accused plead-
ed not guilty, four more wiinesses were examined for the
prosecution and then the defence evidence taken, the accused
not being further questioned by the Clourt.

Held, that the provisions of seetion 342 (1) of the Criminal
Precedure Code are mandatory and that the conviction and
sentence must therefore he set aside, th'e trial be resumed

from the close of the prosecution case, and the accused ber
examined before entering upon his defence.

Surendra Lal Shaha v. Tsamaddi (1), and Hamid Ali V.
Sri Kissen Gosain (2), followed. :

Appeal from the order of J. W. Fairlie, Esquires

- Sub-Divisional Magistrate, Rupar, District Ambala;
- dated the 10th April 1926, canmctmg the. appellamt

(1) (1‘774) 81 1.C 325, A2 1925 A LR (Cad y 574,
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Sravair Ceaxn, for Appellant.

D. R. Sawsxey. Public Prosecutor. for Respon-
dent.
JUDGMENT.

Trozpe J.-—The appellant. who has been an ah-
sconder for over six vears, has heen tried for the
attempted murder of Sant Ram and Dwarka XNath.
and has been convicted under section 307, Indian
Penal Code, and sentenced to seven vears’ rigorous
i:uprisonment with three months’ solitary confinement.

Mr. Shamair Chand. who appears for the ap-
pellant, has raised the ohjection that the trial was
illegal. inasmuch as the appellant was not questioned
gepnerally on the case after the witnesses for the pro-
secution had been examined and hefore he was called
on for his defence, as required hy section 342, sub-
section (1), of the Code of Criminal Procedure. Tt
is admitted by the Public Prosecutor and. indeed. it
is apparent on the record, that the appellant was in

fact questioned by the Court after two witnesses for-
the prosecution had given evidence. A charge was.

then framed and he was asked to plead to that charge,
whereupon he pleaded not guilty. Four more wit-
nesses for the prosecution were examined, and after
the prosacution evidence had heen closed the defence
evidence was taken. The appellant was not question-
ed further by the Court. It is clear upon these facts
that the provisions of section 342 (1) have not been
complied with.

The learned Public Prosecutor argues that, pro-

vided an accused person is examined in the course of
the prosecution evidence, it is not necessary that he

“should be examined generally at the close and before he-
enters on }us defence. The section, however, expressly

Tequires that for the purpose of ena,blmg the accused’
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person to explain any circumstances appearing in
the whole of the evidence which has heen produced
against him, the Court shall question him generally
at the conclusion of the prosecution evidence and be-
fore he is called upon to enter on his defence.

There are a number of decisions of the High
Courts in India holding that non-compliance with the
requirements of section 342 (1) is an illegality, and
that a conviction resulting after such a mode of {1tal
must be set aside. Mr. Shamair Chand has referred
me to Surendro Lal Sheha, petitioner v. Isamoddi,
opposite party (1), decided by a Division Bench of the
(alcutta High Court where the examination of the
acensed appears to have taken place at a later stage
than is provided in section 342. The Court in that
cage set aside the conviction and sentence and

~ordered the trial to be taken up from the close
of the prosecution evidence, and directed that the
:accused be examined in accordance with the pro-

visions of section 342 before they entered on

‘their defence. Mr. Shamair Chand has also re-

ferred to Hamid Ali, complainant v. Sri Kissen
‘GGosain, opposite part (2). In this case the Court
after 1ecording the depositions of some of the pro-
secution witnesses had recorded the statements of
the accused, but after further prosecution witnesses

‘had been examined no statements of the accused were

recorded. Upon these facts, which are precisely

-analogous to the facts before me, the Court, consisting

of a Division Bench of the Caleutta High Court, held
that it had no alternative but to set aside the finding
and sentence, and ordered the trial to be resumed from
the point where the Court examined the accused per-
son after the examination of the prosecution W1tne<;ses

(1) (1924) 84 T. Q. 325, S(2) 1925 AL T R (Cally 574
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was concluded. The learned Judges in that case im-
pressed upon the Magistrates the necessity for the
strict observance of the provisions of the Code of
(Criminal Procedure, and pointed out that where the
terms of the Code were perfectly clear there was no
excuse whatever for a deliberate disregard of them.

I have no doubt whatever myself that in the pre-
sent case, the Court having failed to comply with the
requirements of section 342 (1). the trial has heen

rendered illegal. The conviction and sentence must,

therefore, be set aside, the trial must be taken up
from the close of the prosecution case, and the accused
be examined in accordance with the provisions of sec-
tion 342 hefore he enters on his defence.

It is unfortunate that this course must he adopted,
as it seems to me that the only result is to put the
accused to the ordeal and expense of a further trial.
But, as the provisions of this section of the Criminal
Procedure Code are mandatory and not merely direct-
ory, I have no alternative.

N.F.E.
Appeal accepied.
Case remanded.
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