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Before Sir Shadi Lai Cliief Justice and Jl-r. Juaiicc 
Ccddsfream-

. G-AIJNS. Appellant
rersus - — .

T he CROW]'!. Respondent . /* ««  3.
Criaamril Appeal No. 281 of 1926.

(Jrimimil Procedure Code, Act F of 1S!JS,. seatioii ^o7-—
■ iClidrge of Tti'urder— irheidtfr cnn he altered. o)i: appcaJ to one 
.'if tin offence ngainst 'froperli/—Eridenre~~ci/‘cuinstantial—■ 
imi.st be inenmpatilde witli, innocfince of the accused.

I n  o r d e r  t o  t h e  i i i l e r e i i e e  o f  g u i l t ,  t l i e  c J r e u m s -

t a n t i a l  e v i d e i i e c ,  w l i e i ' e  t l i e i ' e  i s  n o  d i r e c t  e r i d e i i c e ,  I ' l i i r : ; !  b e  

i a c o i n p a t i b i e  w i t l i  t l i e  i n n o c e i i c e  o f  t l i e  a c c u s e d ,  a n d  i n - ,

- t ’ & p a b l e  o f  i ^ x p l a n a t i n i i  i i p o i i  a n y  o i l i e r  r e a s o n a b l e  l i y p o i l i e s i s  

; : t b ? y i  t l i a t  o f  l i i s  g u i l t .

. " W b e i ' e  t b e  c o n v i c t i o n  o f  t b e  a p p e l l a n t  f o r  m u r d e r  o f  a  : 

w o m a n  w a s  b a s e d  s o l e l y  o n  t w o  o i r c u m s t a n c e s ,  ( 1 )  t b a t  o n  t l t e  

. : a f i e r n o o , i i  i . n  q i i e . ^ t i o n  l i e  b a d  b e e n  s e e n  w o r l d R ' g :  i n  b i s  f i e l d  

i i e & r  t l i e  f i e l d  i n  w l i i e l i  w a s  t l i e  d e c e a s e d  w o m a n ,  a n d  ( 2 )  t l i a t ,

, 3 '  d i i y s  l a t . e r  b e  p r o d n e e d / ' ^ o m e  o f  h e r  j e w e l l e r y .  ,

Held, ilifit t l r i s  e v i d e n c e  d i d  n ^ i t  n e c e ' ^ s a v i l y  ] H u n t  t o  i k e  

c o n c l u s i o n  t b a t  t l i e  m u r d e r  v r u s  c o u i m i i t t ' d  b y  t b e  t t p p e l i a n t j  

a n d  t b u t  t i i e r e f o r e  t b e  e o n v i e t i o t !  a n d  8 o n i e n r * e  n s i d e r  s o f t i o n  

5 0 2 ' o f  t b e  I ' e i i a l  C o d e  i i i i i s t  : b e  ^ e r  i j s i d e .

fm iliif, t b a t  ; . i l t b ( ) U < 4l )L  t b e  a p p t ’ l b i n i ' s  u e t . i u i t i a l  

w o u l d  u u t  p i e ( d u ( b ^  a  f i ^ c s b  j i i ' i i . ' e o u i i u i i  u n d e r  d i f f e r e n t  

e b a r g e ,  i b e  n p p e l l u t e  C ( ? u r r  w a s  n o t  j u s t i b e d  i n  a l l e r i n y  t h e  

• t - o n v i r t i o n  i o  ( i i u -  i i n < l e r  i i n y  o f  t b e  s e t ^ t i o n s  d e a l i n g '  w i t b  

« f f e u e e >  a g a i n s t  p r o p e r l y .

\V(dlu V . Ci'Oicn < 1 ) ,  l o l b i w f d .

Begu V .  The Kina-Ewperor  ( 2 ) .  d i s t i n g i i j s l i e d .

A  fp e a l  fro m  the ord er o f  F. W . Skem'p, E sq u ire ,
Sei<sions Judge^^ Gnrdas'pur, dated the BGth Fehn iary  
1926, com ictin g  the afpella n t.

<I) (1922) I. L. R. 4 Lah. 373. (2) (1925) I. L, B. 6 Lah. 226 (P, 0.).



5 6 2  INDIAK LAW REPORTS. TVOL. VII-

1926 Mehr Chand, Mahajan, for Appellant.
O-AUKTs CARDEN--Î OAD, Government Advocate, for Res-

!Eb»  Crown. Pendent.
The Judgment o f the Court was delivered by —

Sir Shadi Lal C. ,1— The appellant, Ganns, 
a Rajfut of Jhanda Langali in the Gurdaspur Dis
trict, lias been convicted of the murder of one Mussom--. 
m,at Hassan Bibi of the same villag'e; and has beeu 
sentenced under section 302 of the Indian Penal Code - 
to the penalty of death. The prisoner, %vho is a 
bachelor of about 25 years of age, is said to have 
made improper overtures to Hassan Bibi
in the beginning of October 1925, but when summoned 
before b, ^panchayat of the village he begged her hus
band to pardon him.

On the 24th October 1925, Mussam7tmt Hassaa. 
Bibi left her house during the absence of her husband, 
and went to her sugarcane field. The husband re-: 
turned to the house in the afternoon, and. finding his 
wife absent, he searched for her in the village, and 
ultimately found her corpse lying in the field. The- 
medical wdtness, who conducted the ex-
amination, found five injuries on the body and de
clared that death was due to tlirottling.

Now, there is no eye-witness of the affair, a nr! 
the case for the prosecution depends entirely upon 
circumstantial evidence. The two circumstances, 
which have been proved by the prosecution, are 
these :—

(1) On the afternoon in question the prisoner 
Gauns was seen working in his field, and Mussam- 
Tfiat Hassan Bibi was, at that time, in her own sugar
cane M d  at a distance of about 30 or 35 karams.



(2) On the 27tli Octol3er be dug out f'roni beiieatli 19̂26 
41 sliisham tree five earrings, and also gave iiiforma- 
“tion which led to the recovery of two bangles from ,
‘.Mohna,, goldsmith. These ornaments have been,, prov- Ceowst* 
‘ed to be the property of: the. deceased.

Nô w, it ha,s been ,repeatedly laid, down that- i,n,,
-order to justify the inference of guilt, the eircuin- 
■stantial evidence, where there is no direct e\i,dence, 
must be incompatible with the innocence of the ac- 

'cused, and incapable of explanation iipmi aiiy other 
reasonable hypothesis than that of his guilt. We do 
not think that the circumstances proved in this case 
exclude everi" reasonable hypothesis other than that 
the death of the ŵ oman Avas caused by the appellant.
They are not incompatible with the theory that the 
'prisoner stole the crnaments after she had been killed 
fey some other person and; when she was lying in the 
Held.: Be that as it may, we are not prepared to hold 
•that the evidence in this case necessarily points to the ' 
conclusion that the murder was committed by the ap~
-pellaBt.',

Kor do, • we think' that; -we "would ■ bê  justified ■ in,V', 
altering the conviction under section-302: to - a con-V ;
'̂Tiction under one: of the sections; dealing .̂with oSences,,; 
against pr'operty. In this connectidn -it i's necessary ■
•only to refer to the judgment in ( 'ronm (1)
which is on all fours with the present case. The ob
servations of tlieir Lordships of the Privy Council 
in Begu v. The King-Emperor (2) must be read with 
the facts of that particular case and are not intended 
to lay down any rule of general application.

Whether the appellant should be tried on another 
‘Charge is a question which must be decided by the 
DivStrict Magistrate. We offer no opinion on that
ÎI) (1023̂ ) 1. li. £ " ”4 Lah. 373. '5 T (1925) T. L. R. 6 Lak. 226 (P.'c!).
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quesc.ioii beyond saying that the present order of ac
quittal on the charge of murder should not be takcB- 
as pi’eckidiiig the prosecution of the prisoner for an 
offence relating to property-

For the aforesaid reasons we accept the appeal? 
and. settino' aside the conviction and the sentence..* O ■ ■ ■ '
direct that the accused be released forthwith.

N. F. E.
Afpeal accepted’̂

A P P EL L A T E GRIMIHAL.
Before Mr. Ju.siice Fforde.

LACHHMAN SINGH. Appellant
versus

The CROWN. Respondent.
Criminal Appeal No. 4S8 of X925.

Criminal Frocediire Carle, Act V of 1S9S, section S42 {If 
~-~ ĵjcaminaiiQn of accused hy the Court, diiring the course- 
of thp prosecv.fion evidence, hut nof afteri(mTds-~7llpgaMfy—-- 
effect of.

Wkere tlie acciisecl was q̂ uestioiied by tlie Court after two' 
witresses for tlie prnseeiition harl Given evidence, and, ai 
charge liaving' tlien lieeii framed to wliicli tlie accuvsed plead
ed not g-iiilty, foTir more Aviinesses were examined for tlie 
prosecntion and then the defence evidence takenj the acouse<J 
not being' further (;[Tiestioned hy the Court.

Held, that the provisions of section 342 (1) of the Criminal 
Prcoediire Code ai’e mandatory and, that the conviction and" 
sentence must therefore he set aside,, the trial he resnmetf 
from the close of the prosecution case, and the accused be*\ 
examined before entering upon Iii.s defence.

.Sufendra LalySMJm x. Tmmcuhli (1), and Hamid Ali-v-,. 
Sri Kisseji. Gosadn (2), followed.

Appeal from the order' o f j .  W. Fairiie^ Esquire^ 
Sub-Divisional Magistrate, Rupa.r, District Am b̂alay 
dated the 10th April 1926, convicting the cippellmt..

(1̂  (W24) S? i .  0  ^25. (2) 1925 A. I. R. (CaL> 574.


