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A PPELLA TE CIVIL.

Bcfoix Mr. Jtis'Jcc B nnor,

MAUNG PO K YA W
Dcc. 17. V,

M k  LAY AND O T H E R S .*

L im iia iicn  A d  (IX 0/ ICOSl. ss. 5, \2-~Dalc o f  dccrcc sam e as da te  o f  jn d g -  
went— Time nuts aHhoiigh dccrcc iiol dratoii up or siilned— Ri qtiisHc tim e 
e.'Xltidcd /roll! computaiion ovfy i f  applicaliou fo r  copy o f  jud^lmcnt or  
dccrcc (iclitaUy m ade—Pleader's ignoraitcc and  rcltancc on Court clcrk, no 
excuse.

For the purposes of the Limitalion Act the date of a decree is the date of the 
judgment ar.d under s. 12 of that Ad time can only be allowed as time requisite 
for obtaining copies if the applicant has actually made an application for a 
copy. The fad that a decree has not been drawn up or signed does not prevent 
time from running. A pleader who cliooses to accept the staleinent of a Court 
clerk that an application for a copy of a jLid^nient and decree cannot be 
acct-pted until the decree has been signed cannot plead that as an excuse under 
s. 5 of the .\ct to e.'cteiid the time for the cf his appeal.

Mttuug, Kin V. Mdtii/g Sa, 3 L.B.R. 62 ; Mu Mai Calc v. Tun fF/», 8 L.B .R . 
5C6—rcjcrrcd

Brow n, J.-—-The applicant Mating Po K '̂aw has 
applied for permission to appeal in forma ptvif>eiis. 
He wishes to appeal ag:iinst the decree of the 
District Court, Thamuvaddy, and the jiidginent on 
which that decree is based is dated the 11th of 
October 1928. Tiie period allowed for filing his 
application is 30 days alter that date, or allowing eight 
days, the time he took to obtain a copy of the jiiclg- 
inent and decree, 38 days. The application was not 
filed until the 4th of December, 16 days after it was 
barred by iimitalioii. I have been asked to excuse 
the Selay for reasons given in an affidavit of the 
pleader of the petitioner. The pleader states that 
about three days after the judgment he applied for a 
copy of the judgment and decree but was told by
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the clerk of the Court that the application could not 
be accepted ?.s the decree had not been drawn up. m.auxg po 
He made enquiries from time to time as to whetlK-r ^ ' 
the decree was drawn up but was told th^t it wns 
not. The decree was actually si,L̂ ned on the 7th or î̂ s. 
November and Ihti application for ihe copy was made bx.ws, j. 
on the 8th. The affidavit goes on to state thiit the 
pleader advised !iis client that for purposes of limitation 
time would be computed from the date of the decrce.

It was held by a Full Bench of the Chief Court
of Lower Burma in 1905 in the case of MiUiriil Kin
V. hlaini^ Sa (1) that the date of a decree ^or the
purposes of the Limitation Act is the date of the
judgment, and that time can only be allowed as time 
requisite for obtaining copies if the applicant or 
appellant has actually madi an application for a copy.

"Now in this affidavit the pleader says that he applied 
for the copy, but it would appear from his affidavit 
that he accepted the statement of the clerk of the 
Court that such an application would not be accepted 
until the dccree was signed. It does not seem to 
me that t '̂is was an effective application for the 
copy and the time requisite for obtaining the copy 
cannot begin to run until the 8th November, with 
the_ result that the application is actually barred by 
16 days; nor am I satisfied that sufficient reason has 
been made out for accepting this application under 
section 5 of the Limitation Act,

It ŵ as held in the case ol Ma Mai Gah v. Tun 
Win i2) that a bona fiik mistake on the part of a 
pleader may be sufficient cause for admitting an 
ap p ea l a fter  time, but that no mistake is 
unless made in spite of due care and attention. I 
cannot find anything here to justify the view that the 
pleader’s advice to his client that ]imitation would be
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192S computed from the date of the decree- was, made 
with due care and atteiiiion. There is no explanation 
offered as to why the pleader was not aware' of

Munii  ̂ Kill's case,, which 
oTHi.K’3. ever since been followed by, the Courts in̂  this

j. Province. Copies were actanlly obbdned on the 15th 
of November and, there is no explanation, besides 
this incoiroct lc"a] advice, as to why there■ was a., 
further delay of 19 days after filing the appUc.atioii. 
l:i tlic application the applicant, does mention his 
illness bat it is only a vagiiQ mention' and, there is 
no affidavit in support of this allegation. I am not 
satisfied that the applicant has made out a case under 
the provisions of section 5 of the Limitaiion Act, 
and I must, therefore hold that the.present application 
is barred by limitation. It is accordingly rejected.
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A P P E L L A T E  CIVIL.

Before M t.JiiM icc F rail and-M r. Jltslice O tkr.

ms ■ MANDALAY, MUNICIBAL COMMITTEE..
V.

MAU:NG IT.^

L a n d -  A t q i n m h n  A t l  { ! ' o f  ss.: 2 0  [ b ) ~ ^ j j y } / c ’s  h  <t p r o *

c e c i l in ^  o n  r e f e r e n c e ^  i o -  t h e  C i v i l  C o u r ^ —  P u b l i c  a j t l l i o r U y  o n  t i i lw s c  

b e h a l f  C o U c c lo r  a c g i i i r c s  l a n d  n o t  <i n e c e s s a r y  f a i i y ,  n o r  c n t i t k d  i o  s c f - a r a l c  

n o !  ICC.

H e l d ,  thnt to n reference to the Civil Court by the Collector under tb 
provHioiis of s, IS of ih> L ’lnd A^quisib’on Act, Hie. ioca! authority at whos'  ̂
instance aii:t at whose cos  ̂the acquisif on of land is made is not a ne ĉ.g' âry 
party nncl is not to a seprvra'e -natica of l!i3 rstirsaeg;

A. C, -Sli/kerjee for the appellants.

PR.4TT-and O ttk r , |J.— A piece o f land belonging 
to Maung It was acquired by tlie Collector iiader
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