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■ 1926 ing water from such a public ■well. Fifteen defence' 
KHAzITTiHAND all Hindus o£ tlie upper classes, appeared

and stated that the inajorit}' of the population did not 
object. It is clear, therefore, that the objectors form 
a section, large or sniall, of the population of this- 
towi! but do not constitute the whole and, even if they 
did, it would not affect the question materially. So 
long as these Climnars are dong a lawful act, there* 
can be no reason for putting them on security and it 
woiild appear to be more reasonable to take proceed
ings against those ŵ ho are expected to commit tlie 
breach of the peace and offer violence to law-abiding- 
citizens.

I accept the application for revision and set aside- 
the order demanding security.

Revision acce'pted.:

1 9 2 6  : 

inne 1 ,

APPELLATE criminal;
Befot'e lir. Justice Broachoay.

: G:HITLa m : MUHAMMAD/ Appellant
■ ;■ ■ t̂ ers'us

The CROWN, Respondent.
Criminal Appeal No 364 of 1926.

Indian Penal Cods, 1860, sections 366 and 376— Ahduc- 
tioTi 'With %Tit£nt-~~R(!/p6-~—S6Ct’ion 71— w7i6th&T 'po/t'ts of

ce - — transaction-—  Separate sentences whether-

A cliarg'e under section 366 of tlie Indian Benal C o d e -  

i n r o i l T e s  elements a n d  questions of facts different froBi 4 -  

cKaxge nnder seetion 3T6. Wliere, tlierefore  ̂ tlie appellant 
liad forcibly carried away tlie complainant and Kad s n b s e -  

q n e n t l y  raped h e r — ■

EeM,  ttat lie had Brô ia-lit iimself ■^ih.in the purview 
of section 366 tlie moment he forcibly carried Ker away witl. 
tile m t e n h o n  r e q u ir e d  by th a t  section, and i h e  mfiiction o f



- ' 1936a separate additional sentence under section .376 was not con- _
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traiy to tlie pi’OTisioiis ol sefficm 71 of tiie Code. Ghulam Mir--
Ewi-'pewf (ja-nv̂  (1), followed. ilimuab

: .LiMh Sin.gh v. Emperor (2), referred to.. , C tow s.

■ A jf'peal froin the oTcIsr o f €L V. Gafhett, EsqutTB,
■ .District Magistirite. Atfock,  at CampbeUpury dated 
tlis 30th March 192ij,: conmctlng the wpfeUm t.

Sleem . for Appellant.

Ham L al. Assistant Legal Remembrancer, for 
Eespondeiit.

JuDGM.ENT,

B r o a d w a y  J.— Gliiilam Miiliammad, son of Sube- 3"̂^
dar Dost Miiliammad Klian. was tried alc«.g with three 
others on charges under sections 366 and 376, Indian 
Penal Code, for ha:ving kidnapped and raped ,

Lal Devi, a married ,g ir l, of 13 years of age.
Ghidani Muhammad was convicted imder both the sec- 

: tions, his CGmpanions being discharged. He was sen
tenced to seven years'.rigorous i,mprisonment under'
366 and four years’ rigorous imprisonment under 376,, ::
Indian Penal Code, the sentences to mn coiisecutivelY,.

(H is LoTclshif haviiig Mseus^ed.th^^ frm eed - 
^ed MS follotm-i)

V; y It was next urged by: Mr. Sieem: that although  ̂
the: District .Magistrate .was legally .entitled, .to convict.

' ; the'appeilant:. under sections 366 and 376,. Indian Penal.:;,
Code, lie acted illegally, and against the provisions of 
seetion 71, Indian Penal Code, in passtag separate 
sentences. He also urged that the sentences passed 
were excessive. As to the latter point I am of opinion 
that the sentences are by no means excessive. On the 
former question Mr. Sleeni urged that inasmuch as 
the offence under section 366 contemplates kidnapping 

. 8 B om rL ' R . 120. (2) a923) 75 1. C. 77.



' 1&26 f̂ bdiictioii with, the intention of subjecting, tiie per-
- son abducted to illicit intercourse, tke commission of

iUicit intercourse must be regaxded as ■ a part of the 
'■[V. same transaction, and therefore for purposes of

The Chown. pxmishmeiit must be treated as one offence. On the
Beoadwat J. other hand Mr. Ram Lai referred to the case of Labh

Sin,gh v . ,Emp&rof ( 1) a decision of Moti Sagar J ., in 
which it was held that the offences under sections 458 
and S76 were separately pimishable. After careful 
consideration it seems to me tlia-t the offence o f kidnap
ping was complete as soon as the\^iri had been carried 
awa5̂  That the offences are separate was pointed 

' out in  the case of E t i i p e r o r S a k k a r a m  Gmiu (2), 
where it was held, that it wa,s not competent to a Judge 
in appeal to, alter a ciiarse, under section 376 to one : 

.c-ti ’i P <i. I Code, because a,
'-charge: imdcE;r:tiiis';section i.iworves; clilferent eiem,ents,'; 
raid ililu-n'eni. qpe-tlr.iv'. o : Jr fr'iin n cliorge iinder^
.17 \ . cppv '  ̂ - V b a d

I L ‘ ] ; 11 V-, >?: 3GG
'the, 'm ■■ rarried s:iV[W''IinssajM’niift Lai,
t‘ :- I - " ] . 1 I . , ■< . i . I’y I’’ .iiL..:. .and

L L J ■! ‘ !’> ’ jj'r: ' .*11 . C’"' nr ed
under'"eecfcion . If Penal ,Gode.,;

'~Q.th.' ' a r . i ■«"' r»]>e it Ojeeii streniioiislY.- 
‘V’ - 1 . '’-a;-]': ibvii l-;- oTis'enee ■iipp̂ n*t of . 

this ct: ,?'re ecn, î -.s oidy -'d the '■laii-ment nn-
sa]j3-*i‘ted br -nealaal. 8videii.ee, or ,by'.any, other, 

leali.'jo: . \ow. ihe sccry.toldJ3y iho girl is
e fra-aanl tjae. Îie s ‘ys that .-he Vvits iaken
Ltom £he I'foniJ t'-' :be house:,; of a barber and \lpcked,;,;,: 
into a room v;ith the appellant, that .he threatened 
her ^vith death, closed her mouth and after the search 
party had been sent away by the barber she was un~
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-dressed by the appellant and subjected to sexual in- 1926,' 
•t^rcoiirse. , Slie then g(3es on to sav that slie was taken ... ~ -m-, , 7-r , " f jHTLAM , .Mu-
ai DigJit ti3 aiiotlier diiok and placed with the appel- ha3im.ad 
1  ant in anotlier licaise, and tliere .the appellant again, Ceq-'vs 
iiiidressed lier and liimself and on four se|:>a3:.ate ocea- ' *
,sioE„s subjected Iier to sexual intercourse. ' Mr. Sleem ,, B-e.oii>w-4¥ J. 
i a s  urged that on this point her evidence should not 
•be accepted in.a,-3miicli as she had denied to tlie Inspec
tor that any rape had been committed. Her denial 
ill the circumstances is not surprising. She is a high 
caste Hindu girl, recently married, o f good position 
;and to admit that she had been raped would involve 
her in very serious consequences. The starenieat o f 
the Bepnty Superintendent of Police is perfectly clear 
and is to the effect that she did definitely slate that 

, :she had been raped when she appeared before him at- 
Basal on the 28th October, and he ascribes her later; 
denial o f the fact to the circumsta.nee that her relatives 

■expressed: their unwillingness to press this charge o f 
. . rape. : ...In/.tMs-aspect o f the case the Deputy Superin- 

tend.ent.of P olice .has., shown himself gro.ssly ignorant, 
o f  the law and to my mind incompetent as a' controlling 
investigating officer. : 'How fa r  his action was : in
fluenced by the position: o f the appellant's; father, it  is 

 ̂ ■■.impossible :to say. .But. after giving, - careful consi-.;.': 
deration to the evidence of the girl I find it  impossiblft 

; to take a. view ^different from  that taken'by.Ae learned 
District M agistrate, ;and' m ust,. ;therefore,- .hold..-:.tiiat

that she was raped
'by the appellant is correct.

The offence is a very serious 'one and I must tliere- 
tore divsmiss the appeal.

'Appeal dismissed.
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