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AUNG SHAN a n d  o t h e r s .^

Exc-isc Act [Burm a Act V o f 1917J, .w. 5 (1), 30 {a] an d  [b]— Prascaitioii f o r  
posxcsiion or sale o f tar i in Upper B u rm a—A rea ex dm led  from  opt'rat ion o f  
{he Act except within- five miles o f  a  licensed tari shop.

By a F'inaucial D^partineiit' Notiiication, tari is exempted from all the 
provisions of the Excise Act throughout Upper Biiniia, except in places within 
f i v e  miles of a licensed tari shop. Therefore except within such limits neither 
the posaession aor the sale of tari in Upper Burma is an offence.

C a r r , J .— Two of these cases were tried by the 
Township Magistrate, Suhn, and in them the accused, 
were convicted of ilhcit possession of tari. The 
third case was tried by the Additional Magistrate of 
Pwinbyu, and in it the accused was convicted of 
illicit sale of tari. This case was carelessly tried and 
the evidence was inadequate.

In  all three cases there is the serious defect that 
no offence has been either proved or admitted. I3y 
paragraph 1 (4) of Financial Department Notification 
No. 72, dated 18th September, 1917 (1), tari is exempted 
from all provisions of the E xcise  Act throughout Upper 
Burma, except in places within five miles of a 
licensed tari shop. It follows that except within 
such limits neither the possession nor the sale of tari 

"is-aa  offence. To prove an offence it is necessary 
to show that the place of possession or sale is within 
five miles of a licensed tari shop. No attempt was 
made to prove this in any of the three cases,^ nor 
was it in any of them stated in the particulars of the

. f  Criminal Revisiofi Nos. 1031a, aOŜ A and iO$7A of 1928.
(I),'Page.33;B'u'rnia'Excise Manual.''



offence to which the accused was required to plead.. 
KtsG- All the convictions are therefore bad.

V. I set aside the convictions and sentences in all thr^e
AND̂oTHEirs. cases and dircct that each of the accused perst5ns be 

acquitted and that the fine paid by him be refvinded to 
him.
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Ca r r , J.

P R IV Y  COUNCIL.

j c *  MA N G W E NAING {Plainlfff)

Nov. 30. MAUNG THA MAUNG {Defendant).

(On ap peal fro m  th e  H igh  C ourt a t R an goon .)

L im ita iio u — Convcvancc by B u n iia n  to d a u g h ter— P urp o rted  p n rlitio u  on re 
m a rria g e— S u it by diiiiglilcr f i r  possession— P ica o f fr a u d  on creditors  
rcjeetcd  on fa cts— Possession o f fa th e r  o r  b eh a lf o f d a u gh ter .

In 1904 a Burman txtcuttd on his remarriage a deed of partition by which 
liC purported to convey to his cl.rus>hter, the only child of his fi s' marriage ,.nd 
then eight years of age, immov table property as her one-quai tcr sh<ire of the 
joint properly of that marriage, M̂id he appointed his own mother to take carc 
of it. He remained in possession, but contrituted to the support of his 
diiightcr. who reskled with 1 t r  mafernal grand nother .At tlic time of the con
veyance II c father was crnsic'cn My indebted, and his creditors finding that 
iiey  could not attach the 1 re.ptrly se tied wjth him upon ejisy terms. In 19l5 
the father promised his daughltr ar cl hei maternal uncle that the property 
wou'd bo res'ored to her. In 1925 the daughter sued for posses:>ion. 7h c  
fi.tr.er pleaded that the conveyance was in frrud cf his creditors, and th.it the 
suit -Wis birred by limitatioi.

H eld, that upon the whole facts the father had failed to discharge the burden, 
which was heavily upon him, ef prov'ng t'n l the conveyance was in fraud of 
his credi'.eir , and not a gunuine convey inc ■ of his dan 'httr's share, possibly 
liberally calculated ; and th.it conseque itly his possess! jn w.is not adverse to 
his d.ui_,.h er, but on her behalf. Hr v ng regru d to this finding of fact it was not 
ne-cessar\ to CO! s'der wliether it \v.is fici;t o.is and fiaudulent, upon w hiUl- 
qlie t̂l( n decisions in hv i.i appeared to bj in conflict.

Jue'gment of the Higli Court reversed.

App«il (No. 153 of 1927) from a decree of the 
Higtt Court (June 1, 1926) reversing a decree of the 
District Judge of Tharrawaddy (July 2, 1925).

• P r e s e n t  L ord  P h il l im o r e , L ord  .Vi k i x  and S ir  L.\k c e l o t  S.a xd er so .v.


