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APPELLATE CIVIL.

Before Mr. Justice Broadiway and Mr. Justice Fforde.
JAGGT MAL (Pramwrirr) Appellant
TEPSUS
ARYA RAM awp orrers (DerexpanTs) Respondents,
Civil Appeal Mo, 930 of 1822.
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JUDGMENT.

Broapway J.—Cn the 28th July 1889, Hukam
Chand and others, since deceased, mortgaged a certain

nauhra or stable to Bhola Singh for Rs. 1,000, The
mQrWawe was by way of conditional sale for a term
‘of seven years, the condition being. tha’c if the princi-
:@al interest and costs of repmrs were not pmd by the f
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end of the said seven vears the transaction would he-
considered to he one of sale. The mortgage was with
possession and possession was given to the mortgagee.
Neothing was paid and on the 29th May 1919 the heirs:
of Bhola Singh. who had died. applied to the District
Judge of Hissar for the issue to the surviving mort--
gagar Hukam Chand of a notice of foreclosure under-
section 8 of Regulation XVII of 1806. Notice was
issued on the 4th June 1919 and served on Hukant
Chand on the 10th of that month.

Before the expiry of the year of grace, on the 27th-
AMay 1920, Hukam Chand sold the equity of redemp--
tion to Jaggi Mal who. on the 7th June 1920, insti-
tuted a suit for redemption on payment of Rs. 1,360.
Tt was claimed that the notice issued on the 4th of”
June 1919 was null and void and that the mortgage-
was a subsisting one. It was also averred .in the:
plaint that the sum of Rs. 1,360 had been tendered
to the mortgagees who had refused to receive it.

The defendants contested the suit and pleaded’
the validity of the notice and in the alternative claim-
ed a sum of Rs. 3.400 as due on account of principal
and interest and the costs of repairs. They also asked’
for interest till the date of payment.

The trial Court held that the notice was defec--
tive—

(1) because it omitted to state that the redemp- -
tion was to be effected in the manner pro-

vided for by section 7 of Reg'ulatlon XVII
of 1806;

(2) ‘because section 7 of Regulatmn XVII of
1806 was not mentioned in the notice; and

>(3) because section 7 had not been correctly
' cop1ed out in the notice.



VOL. viI ] LAHORE SERIES. 473
The plaintiff was. thereforve. granted a decree on
pavment of a sum of Rs. 2.1%0.

The plaintiff appealed against that decree nbjecting
to the amount allowed and the defendants filed cross-
objections artacking the finding as to the invalidity
of the notice. The learned District Judge held that
the notice was perfeetly valid and dismissed the
plaintiff’s suit with costs throughout.

The plaintiff Jaggi Mal has now come up to this
Court in second appeal through Mr. Nawal Kishore
and Mr. Shamair Chand has represented the respon-
dents.

The first point for determination is whether the
notice was valid. It appears that the notice issued
was in the form prescribed as No. 163, Tt is true
that zection 7 of the Regulation was not specifically
referred to in it and authorities have heen cited at
the Bar in which this omission has been considered a
fatal defect. More recent authorities, however, have
laid down that the omission to mention this section
is not fatal, provided the purport of the section is
given in the notice. An examination of the notice
shows that the purport of section 7 is contained there-
in. . '

Again it is urged that section 2 of Regulation I
of 1798 should have heen specifically referred to. In
my opinion, so long as the purport of that section is
given in the notice, specific reference to it is not im-
peratively necessary. Regulation T of 1798 lays down
the procedure to be adopted by a borrower or mortga-
gor to preserve his right of redemption under deeds
of ba?’ bilwafa or conditional sales of land. It lays
down that when money is lent on bai’ bilwafa or on
~ the conditional sale of land, the borrower, if he de-
sires to redeem the land by payment of the money lent
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upon it, may, if the lender is not in possession of the
land, tender or make payment of or deposit in Court
the principal sum borrowed and that on such deposit
the Court shall issue notice to the lender as prescribed
in section 2. A proviso to that section lays down
that the borrower may deposit a sum less than the sum
above referred to, alleging that the sum so deposited
is the total amount due to the vendor and that on such
a deposit being made the Court shall receive it and
issue notice as presc ribed in that section. In the pre-
case dle notice issued to Hukam Chand informed
him that he should pav a certain snm to the mort-
gagees ...“esud goes ot to say, < or the balance of the sum
remaining undischarged ', so that it 13 clear that
Hokam Chand was notifid that he could pay into
ser sum than that mentioned in the notice
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Rs. 750. T am in agreement with Mr. Nawal Kishore
that in thm case only the item of Re, 1,000 should

“have been shown as payable.  The words of the notice

between asterisks commencing with  together ’ and
concluding with ° thereon ’ should have been scored
thm}zgh and the attention of the Court is drawn to-
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the necessity of a strict compliance with the rules for
filling in the prescribed forms.

The demand for a larger sum than was actually
pavable at that stage cannot, however, be regarded
as a fatal defect in the notice az was held in Barlat
Rai v Al 11y by Rattigan and Scote-8mith JJ. A
Nawal Kishore sought to distinguish thiz case by
pointing out that it dealt with a mortgage without
possession but it seems to me that the principle enun-
ciated in that authority applies equally to cases of
mortgages with possession. The object of the Re-
gulation of 1806 is to give a warning to the mortgagor
g0 as to enable him by taking action under the Re-
gulation to preserve his right to redeem. He was
specificallv told in this notice that the principal sum
pavable was Rs. 1,000 and had he deposited that sum in
Clourt his right to redeem would have been preserved,
any dispute in regard to other amounts claimed being
settled at a later stage. In my opinion, therefore,
the view taken by the learned District Judge is correct
and the notice in this case was valid.

T would, therefore, dismiss this appeal with costs.

Frorpe J.—I agrée.
N.F.E |
Appeal dismissed.
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