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Before Mr. Justice Broad way and 3h\ Justice Fforde.

JAG G I M AL (Plaiktiff) Appel]a.Dt
tersus 'April 1 .

AE3fA BAM  A.ND OTHERh (Defendants) Respoiiclents.
Cm! Appeal.Ho 930 of i m

J^efjuh’J{r>n X V I I  of 1806, .S-—Notice o f fore-^
v’osHi'B— 'ivhift il fiJ.oiad co'iij.'r,— defect— Regulation I  
'?/ 179S  ̂ scclinn 2— twplainci'.

H eld; i iia t  th e om ission  io  i^ake specific- re fe re n ce  to  sec­
tion  T o f  llfcg iiia tio ii X V I I  iS i'': triii to  section  2  tff B e g u -  
la t ic ; !  1 01 1798 in  a n o tice  > 1 x^'iV-lc.Nure Tiiider section  8  o f 
I leg 'iila iio ii X Y I I  o i  180?! a .r.tul ik -fect i !  flie, p iiyp o it
o f t^ie s f 'fu cn ?  is co rJ p ia o d  l i n - ’ j i .  n or  is t lic  demand in  
ih j o[ a larĉ v-? i-nr-i 'jirxi . ctiiullj' piiyaHe at tie
'tim e.

Barliat Kai x. Ali (1), r'''n-:Teil vo.
a ’} p , o f  Kai BaLaa'ir 

1 ‘ Isl S j? J , P/.svffi.’ ,
tr'€ 31st 2P:.:\ r^c-:':hui rJiat of Lala Su'ifi]

/ic. •’ Li/ff’-'.' ^” 7 O pui vCU,
■. " tlis nliilntiffs

Ma .̂cal IvisnoRE, fc>.r Appc-’lant. 
CUAKD. ffji* Eos]Kiiidents.

JrBGliEKT.
E iio a b w a y  J , — O n  tliG 1 88 § , H u k a in  Bboadway J.

Cliaiid and others, fthice cloccased, mortgaged a certain 
n an Jira  or stable to Bliola Siiigli for Rs. l̂ OOO. Tlie 
mortgage was by way of conditional sale for a term 
of seTen years, the condition being that i f  the prmoi- 
pal, interest and costs of repairs were 'not paid by the
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19î 0 end of the said seven A-̂ ears tlie transaction would te- 
considered to be one of sale. The mortg’age was with 
possession and possession was given to the mortgagee. 
Hotliing Avas paid and on the 29th May 1919 the heirs.

B roa d w a y  J. of Bhola Singh, who had died, applied to the District 
Judge of Hissar for the issue to the surviving mort- - 
gagor Hukain Chand of a notice of foreclosure under* 
section 8 of Regulation X Y II of 1806. Notice was- 
issued on the 4th June 1919 and served on Hukani 
Chand on the 10th of that month.

Before the expiry of the year of grace, on the 27th ■ 
May 1920, Hukam Chand sold the equity of redemp­
tion to Jaggi Mai who, on the 7th June 1920, insti­
tuted a suit for redemption on payment of Rs, 1,360. 
It was claimied that the notice issued on the 4th o f ' 
June 1919 was null and void and that the mortgage:- 
was a subsisting one. It was also averred .in the- 
plaint that the sum of Rs. 1,360 had been tendered/ 
to the mortgagees who had refused to receive it.

The defendants contested the suit and pleaded’ 
the validity of the notice and in the alternative claim­
ed a sum of Es. 3,400 as due on account of principal 
and interest and the costs of repairs. They also asked' 
for interest till the date of payment.

The trial Court held that the notice was defec-
iive— ,

(1 ) because it omitted to state that the redemp-* -
tion was to be eifected in the manner pro­
vided for by section 7 of Regulation X V II  
of 1806;

(2) because section 7 of Regulation X V II  of" 
1806 was not mentioned in the notic-e; and

(3) because section 7 had not been correctly 
copied out in the notice.



, The plaintiff was.- tlierefore, granted a decree on., .19*̂  ’
pa^v'inent o f .a sum o f Rs. 

Ĵ a g s i  M a i .
.. Tfie plaintiff appealed against that decree objecting 

.to:,tbe. amount allowed and the defendants filed cross- Artâ m. 
objections attacking tlie finding as to, the iiivaliditv Bhqadwa-s: d, 
of the iiotiee. The learned District Judge held tĥ t. 
the notice, was perfectly valid and dismissed tfe 
plaintiff’s suit witli ĉ ŝts. throngiioiit.

The plaintiff Jaggi l Îal ha& now come up to this 
Court in second appeal through Mr. Nawal Kishore 
and Mr. Shaniair Cliaiid ha.s represented the respon­
dents.

' The first point for determination is whether the 
notice was Taiid. It appears that the notice issued 
was in the form prescribed as ISTo. 165. It is true 
that section 7 of the Eegulation was not specifically 
referred to in it and authorities have l̂ een cited at 
the Bar in which this omission has been considered a 

' fatal defect. More recent authorities, however, hare 
laid down that the omission to niention' this section 

, ..iŝ  not .fatal, 'provided ,the'purport, of', the section ,ls:;
given in thenotice. .An, examination; of,, the, notiee^

' shows that the purportvof'section 7.,is contain.ed there-;

Again.:it.is urged, that ,se.etion.2 o f ;Regulation I  
o f 1798 should haw. been specifically referred to. In 

 ̂ my ■ opinioB, so long: as the purport' o f ,: that section is
■ given: in ■ ,the notice, specific reference,.to ■;It is :iiot,'iin--;,

, ;peratiyely neeessanu ;̂: I of 1798 lays dowH';
the procedure to be adopted by a borrower or mortga­
gor to preserve his right of redemption under deeds 
of bai’ hilwafa or conditional sales of land. It la.ys 
down that when money is lent on hai' hilwafa or on 
the conditional sale of land, the borrower, if he de­
sires to redeem the land bv payment of the money lent
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Arta Bam,
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upon it, may, i f  t ie  lender is not in possession o f the 
land, tender or make payment of or deposit in Court 
the principal sum borrowed and that on such deposit 
the Court shall issue notice to the lender as prescribed 
in section 2. A. protnso to that section lays dowii 
tha.t the borrower m ay deposit a sum less than the sum 
above referred to, alleging that the mm  so deposited 
is the total amount due to the vendor and tliat on such 
a deposit being raade the Court shall receive it and 
issue notice as prescribed in that section. In the pre­
sent case the notice issued to Hukam Ghand informed 
him that lie should pay a certain smn to the mort- , 
gao'ees and goes on to say, “ or the balance of the sum 
reiiiaiRing undischarged” , so that it is, clear that 
Hiika.111 Chand was aotifid that he could pay into 
Court B' lesser suni th,aii that m,eiitiojied in the, notice 
i f  lie::thoiight l t , ;  the' p a y ^ ^  of the.lesser sum be- 

". ing. ''of course,, at' liis, r isk .' •. .

coiisideratioii of the Ecgulations 
C t h e  notice issued, I am. of , opinion 

^hn; ' * ‘ ’iO fafcahdefect ,in the,said notice' and that'
' i ciportai ice ,in the,notice is that,, 

caP ’̂ ' ''pen Hukam Chiind fco,pay a sum̂
,,.,.of Bs. .,lyO0O. ‘I- “ ' to say the;aetual sn,iii lent,,under:
' Ll,,ie coiiiiitioii.al '1a he was ,ca.lled iipon to pay ,,?i sum . 
,of, B;S; 3,400,,. '41 a3;to' pay interest.':, ,The,' details,
01' - fniicof T?. 400,were.given,in the.noti,ce., ','The,;.
: iT up d sMGimt, Tpas , shown, ,as :1 s..;1 ,000.:̂  ̂

a;-., ftiiowii, .as. .fis. ,1,;,650.:and the' ■costs.'.' o f ■ repairs^ ■
: Es,„ 750.' , agreement vrith Mr. Nn^^al Kishore
thâ - in this case only the item of Rs. 1,000 should 
hnve been shouui as payable. The '̂ vords of the notice 
hetwen asterisks cominenein^ with ' tOf̂ êther ' and 
concluding "with thereon  ̂ should have 'been scored 
throng'h and the attention of the Court is drawn to
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the necessity o f a strict Gomplianee with the rules for 
iiiiin.g in tlie prescribed forms.

The cleiiiaaicl f  ox\ a larger sum tiiaa was actually 
payable, at tliat stage cannot, liowever, be regarded: 
as ,a fatal defect in the notice as was held in Barkat 

^Rai Y. A li (1 ) by Rattigan and Bcott-Smith JJ. Mr. 
iSawal Kisiiore sought to distin^^iiisli. this case by 
poiiitiiig out that it dealt with a mortgao'e without 
possession but it seems to me that the principle emiii- 
ciat-ed in that authority applies eqimlty to cases of 
mortgages .with .possession. The object o f  the ,Ee- 
guktioii of 1806 is to give a warning to the mortgagor 
so as to enable him by tahino' action under the Be- 

^gulatioii to preserve his right to .redeem. He was 
speci-iioaliy told in this , notice that the principal sum 
payable was Es. 1,060. a.nd had lie  deposited that .sum in,

: Court,Ms right t^o,redeem would have been preservecl, 
any dispute in  regard to other amounts clairaed being 
;settled at ;a later ,s t a g e . I n  my ; opinion, . therefore, 
':thewiew' taken, by' the learned District Judge is correct 
and the notice,in this case. wa& valid.,

, Jw ould , therefore, .^dismiss this.,appeal w ith cGsts-,:

„ F ford e  J.—J. asree., '
■R. f.:E ,

1928 

J a g g i M a l  

5eSA H.1M.
B r OABWAT; .J:.,

^'ppeai'Sismdsmd..

■ Fi’OE33B

(1) 91 P. R. 1913.


