
does not derive her title from a, common ancestor. 1926 •
She, therefore, represents her father and his estate m
her haiids is liable for his debts. I  would, therefore, ■».
accept this appeal with costs and remaii.d the case to
the Court below for such further action as may be Beoabwat S’.
Deeessary. \

F f o r d e  J.-— I  agree. Ffob.be J.

F. E,
. 'Afpeal acc.€i3ted.
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A P P E L L A T E  C I V I L ,

Before Mr. Justice Harrison and Mr. Justice Dalip SingU.
ABDUL RAHMAN ( P l a i n t i f f )  Appellant

versus May 10
G'HITIJAM MITHAMMAD and o t h e r s  

(Defendants) jRespondents.
Clwl Appeal No. J421 of 1922.

InMan Contract Act, I X  of 1872, section. S3— ■'Purchase o f  
land hy a Patwari in his own. circle— opposedr to 'public policy.

Held., f k a t  i t  - w a s  i i n i i e c e s s a r y  t o  d e c i d e  - w l i e t l i e r  i l i e  r u l e s  

o f  t l i e  F i n a n c i a l  C o n n a i s s i o n e T ,  f r a m e d  t m d e r  s e c t i o n  2 8  o f  

t l i e  * P i m j a h  L a n d  R e v e m i e  A c t ,  d e h a m n g '  a  P a t - w a r i  f r o m  

a c q i i i r i i i g  l a n r i  i n  t l i e  T i l l a i ^ e  t o  w M c I i  l i e  i s  a p p o i n t e d ,  a r e  

'filtro w Ts or irifra vires, a s  i t  i s  e l e a r  t h a t  i t  ' w o u l d  b e /  d e t r i 

m e n t a l  t o  t T i e  d u e  p e r f o r m a n c e  o f  t l i e  d u t i e s  o f  a  P a t w a r i  i f  

l i e  • w e r e  a l l o ' w e d  t o  b e c o m e  a  l a , n d l o r d  i n .  t K e  c i r c l e  i n  w H c l i  

¥ e  i s  s e r i ' i n g - ,  a n d  t b e r e f o r e  i b e  s a l e  o f  f o n d  t o  t h e  P a t w a r i  i n  

t h i s  e a f ! e  : w a s  v o i d ,  a s  b e i n g  o p p o s e d  t o  p t i b l i c  

s e c t i o n  2 3  o f  t b e  I n d i a n  C o n t r a c t  A c t . ;

Ke^aJioose V. Serte (1)̂  'referred io,.:"
Bhagwan D eir. MuraH Lol (2), differied from.
Dliiren-dra Kvm/ir t . Cliandra Kantiz (3), distingiiisKed.
Rhiam TM v .  (^hhal'i Lai (4) and Sheo Narain y .  Mata 

Frasad ( 5 ) ,  O T e r n i l e d  b y  Bhagiran Dm -v. Mv.rari Lai ( 2 ) ,

(1) n..'?44r,f Moo. LA 329, S46 (P.O.) (3) (1922) 68 T. C. 648.
(2) (1916) T. L. R. 39 All. 51 (F.B.). (4) (1900) I. L. E. 22 AIL 220.

<o) (1905) T. L. R. 27 All. 73̂
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192C Kamala Devi Gut Dayal (1) and BalTcissen v. Dehi SingK
(2), referred to.

Second a-pfeal from the decree of 0 . F, Lumsden^ 
Esquire, Additional District Judge, Lahore, dated 
the 2nd May 1922, affirming that of Sayad 'Muham
mad AMuUah, Mnnsif, 1 st class, Easur, District 
Lahore, dated the S4th January 1922, dismissing the 
claim.

Tirath Ram and A sghar Beg, for Appellant.
Tara Singh, for B,espondents.

Tlie judgment of the Court was delivered by—

Dalip Singh J.— The facts of this appeal are 
briefly as follows :—

The land in suit was originally owned by one 
Khushi Ram jointly with others. He is alleged to 
have sold his share for Rs. 600 to Muhaminad Hus- 
sain, the then Patwari in the village, and his brother 
Hassan Muhammad. The mutation was refused by 
the reveD ue authorities. Subsequently Muhammad 
Htisain sold his share to the present plaintifi-appel- 
lant and the revenue authorities sanctioned this mn- 
ta.tion. Thereafter the present plaintiff brougM this 
suit for possession of the land alleging that the cle- 
feodants had taken forcible possession of a portion of 
the land sold to him.

The trial Court dismissed the suit holding that, 
under the rules framed by the Financial Ooriimis- 
si oner under section 2S of the Punjab T.and Revenue 
Act,' XVIIT of 1RS7, n Patwnri -was debarred from 
acquiring land in the village to which he is appointed 
(vide Rtandinc!: Order No. 15. paragraph (9) ). It 
held that this rule Iiad the force of law and the sale 
in favour of the Patwari was. therefore, forbidden by 

(1) 0916) T. L. 39 Alt. 58 (F.B.). (2) (1919) 52 I. C. 13-5.



VO L. v n LAHORE SEBIES., 4 6 5

law, and the sale itself was. therefore, void uiider 
section 2S of the Indian Contract Act.
;■ The trial Court further held that there was no 
eonsideratioii for the sale to the Patwari and that it 
had been effected with the object of winning the Pat- 
wari-'s favour. It relied on two mlings, Sfdan 'Zal 
V, Chhaki Lai (1) and Slieo Narai% v. Mata> Frasad

The lower appellate Court dismissed the appeal 
holding that the rules had the force of law and that, 
even if they had not the force of law, the contract was 
opposed to public policy under section 23 of the In
dian Contract Act. The lower appellate Court also 
relied on the Allahabad rulings quoted above. No 
other point was decided.

In second appeal the appellant has contended that 
the two Allahabad rulings have been overruled by  ̂a 
Full Bench decision of the same High Court reported 

Bfiagwarb Devi y. Murari Lai. (3). He has: also re
ferred to V. G u t Dayal another S’ull
Bench decision, Dliitendra Kumar v. Chandm Kanta
(5), a Calcutta ruling, and to y . Sinffh
;(6)j a ruling of the Nagpur Judicial GGmmissioiier,r :?'

The respondent has relied on Eerie
(7) and on various other rulings which, however, need 
not be mentioned as the facts in those rulings were 
quite different.

It is unnecessary for us to decide whether 
rules framed under .section 28 are ultra, mfes or intra 
vires of the Financial Commissioner or whether they
|l) (1900) I. I-. u. 22 All. 2-20. (4) I. L. R. 39 AIL 58 (F. B.),
(3) (1905) I. L. R . 27 All. 73. (5> aS22) 68 I. 0. 648.
(3) (1916) I. L. R. 39 All. 51 (F.B.). (6) (1919) 52 I. 0. 153.

(7) (1844) 3 Moo. L  A. 329, 346 (P.O.).
e2

‘Aebui, 
BAHMiJf ,

O-HtlLAM
MuatMMAD.
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1926 liave the force of law or not, as we consider that the 
appeal can be disposed of on the ground that the con
tract is opposed to public policy. It is obvious that 
it would be most detrimental to the due performance 
of the duties of a Patwari if he were allowed to be
come a landlord in the circle in which he is serving. 
The Patwari is concerned with maintaining a true 
and accurate record of rights of agricultural land in 
that circle and also in maintaining an accurate record 
of the fact of possession of agricultural land. It 
follows, therefore, that if he himself is an ovraer of 
land in that circle it is likely that his interest may 
conflict with his duties. With all respect to the Full 
Bench decision in Bhagwan Dei v. Mivrali Lai (1), we 
are unable to agree with the reasoning thereof. Mr. 
Justice Walsh in that ruling points out that there is 
a distinction between the subject matter of the con
tract and the conduct of the party entering into the 
contract and that it is only the former question which 
should he considered in applying section 23 of the 
Indian Contract Act. In Kerahoose v. Serle (2) the 
Privy Couneil held that it was contrary to public 
policy to appoint the Registrar of the High Court to 
present Mils on behalf of infants for accounts of their 
estates on the sole ground that such an appointment 
was likely to conflict with the duties of the 'Registrar 
because the Registrar derived a benefit from all monies 
paid into Court. Counsel for the appellant contends 
that this ruling can he distinguished because the coni- 
mission paid to the Registrar v?as a secret one, and he 
eoncedes that unless thiŝ  so the ruling is not dis
tinguishable. The commission as a matter of fact 
was paid according to the practice of the Supreme 
Court as pointed out in that ruling. There was,
(1) (1916) I.L.R. 39 AIL 51 (F.B.) (2) (1844) 3 Moo. I,A. 329, 346 (P.O.)
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therefore, 110 question of secrecy about it. Now, as 
pointed out by the Privy .Council in that case, the 
object of appointing the Registrar was a hmdable one 
but it was the fact that the Begistrar was an official 
of the CoiH’t which made the appointment a bad one- 
Therefore the distinction drawn by Mr. Justice 
Walsh in the Allahabad case seems not to have been 
approved of by the Priw Council. In DMrendra 
Kiima.f V. Chmulra Kantm (1), the question arose 
under the Government Servants Conduct Rules. In 
our opinion that is a totally different matter, because 
a Government servant is not absolutely prohibited 
from acquiring land nor does it necessarily follow that 
if he does so acquire land his duties will conflict with 
his interest. The case of a Patwari acquiring agri
cultural land in liis own circle stands, it seems to us, 
on a wholly different footing. We hold that the only 
object of the agreement wa?s the acquisition of land by 
the Patwari and in the nature of things this would 
tend to injure the public service.

'We, therefore, dismiss this appeal, but, in: view' 
of the fact that the appellant had some justification 
in fiiing his second appeal and, as pointed out ib the 
Calcutta ruling, the matter has been the subject of 
conflict of authority, we do not allow Tespondent liis 

■'■'costs.'

G. E . o :

Abdui.
Hahmajt

.■'u.
CIh u lam
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(1) (1922) 68 L a  648.


