
1 9 2 6A ct lia.s been tlie subject cif discussion in a number of 
cases. We, will, liowever. refer to only two o f theiiiKAxwAR Ba-4 -̂ 
here, Cohen t . Cassini Nana (1) and M.nlcha-nd Chan- Sukha '̂Na3«»
■ dollar Y. Kundammdl (2). It appears from  tliese tliat it g-aspat; Eai- 
'is not necessary for the plaintiff to prove that .on tlie.
,,due date he had the. goods actiially in his possession.
It  is cfuite suffi,cienfc if lie is able to prove that h.e liad 
control o f the requisite goods or that he had the capa,- 
city to deliver them to the purcha.ser when called upon 
to do so, in other words, that he was in a position to 
fulfil his part of the contract on the clue date on a 
demand being made by the purchaser.

'Their Lordships hming a-pflied- this test to the 
facts of the case, accepted the appeal and restored the 
decree of the-Sii^ordina<te J%dge ivith costs throtigk- 
■rjut— Ed.'] . . . ' ■ , ,
/V,, :■ N. F .  E..:.

- Ap%ieal accepted. . ..

; A P P E L I - A T E ' c IV1L»'

Before.Mt. Justice Harrison and, Mr, Jmtice Jat Lai.
M ussammat BH ITEI and .othee.s (D efendants) 19.86,.̂ ;::.

Appellants
'■ ..-versus:^

; M st .;;A S G H A K I BEGM4..(I'LAiNTiFte).' ;'R©spoadm
.■ 'Civil Appeal-No-'SSS,of 1S2Z'' V/

Second A'pyealr~-‘whetheT defeoti've for want of attaGfung 
43, copy of the decree passed in the cross-appeal hy the lo-wer 
Appellate GoiiTt— Dower— claimed as fixed— lohether Court 
oan allow a suitable amount.

Plaintifi stied for E,s. 5,000, as her fixed doTP-er, and ob­
tained a decree for Rs, 3,000 in tlie trial Court. Both par­
ties appealed to tte Bistrict Judge wh-o dismissed "botli appeals.
Tlie defendants tlien presented a seeojid appeal in the High

(1) (1876) I. L. B . 1 Gal. 264. (2) (1919) I. L. R. 47 Cal. 458.
{■■■ft.'
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19.26 Oourr unaccompaiiied lay a copy of the decree dismissmg"
tliFf cross-appeal of tlie plaintiff.

M u s s a m m a t
Bhuei Held, tliat the appeal not defective because o£ the-

'y- failure to attacli a copy of the decree ia the cross-appeal.
Kis'hore X, Chammo (1). and Ghanshavi Smgh v. 

Bliola SmgJi (2), followed.
Bhcm Singh v .  GoJml Cliand (d), a n d  Ifuhammad- T)in' v .  

Mst. Zeh-un-Nisa (4), not followed.
Held also, that, as plaintiff claimed her dower as fixed' 

at the time of her marriage, the lower Courts, on finding that 
■no sum was fixed, could not allow the sum of Rs. 3,000, as 
being a suitable am,ount, hut could only allow the amount 
which the defendant admitted or agreed to iiay.

Fazal Khmi V. M st. Karm Bega-m (5), follQ-WBd.

Second a/ppeal froin the decree of J. Coldstream,
.̂ EsquirBy ■District ^Jiiclf e, 'Delhi, Nwem ''
:her ::i9S l, ; firffirmma that o f  .Lala. .Dwdrka Farshad,: 
Sii^)ordimMe Judm, 2nd. class, Delhi,, dated the 29tU. 

.. March 1 9 2 1 , :directi%a the, defendants to fa y  the fla in -  
tift::the siim of R sy 0,000: ■

M ehr ■ Ghand M aeajan, for Appellants. 
,:Obed'Ulla ; for Respondent...

Tlie judgment of tlie Court was delivered h j ^

IIarmson J.-—-III this appeal a preliminary ob­
jection is taken tte î espoiident relying on

■ nmd Di3 y - Mst. Zeh-un-lSlisa and Bhan Sifigk M  
\ Gkmd The facts are that tfe  

; :brcmglit a snifc: claiming Bs. 5,000::as: her dower, and 
a sum o f ̂ Rs. ;3,000 was decreed by the trial Gonrt. 
Both parties apx3ealed and the result of the two ap­
peals was that the order of the trial Court was main­
tained and both appeals were dismissed.

(1) 85 P. E. 1905 ( F. B.). (3) (1919' 1. L. R. 1 Lah. 83.
(2) aSSS) I. L. E. 45 All. 508 (F.B.). (4) (1922) I. L. R. 3 Lah, 2lS,

(5) 105 P. B . 1914,
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Tile co-widow o f  tlie plaintiff’s Iinsbaiid and lier 
eo-defendaiits liave presented tiiis second appeal accom- Mussammat
panied by a copy o f tlie decree in wliicli her own appeal Bhttei

t'o .tlie Distriet Judge wa,3 dismissed. No copy o f tlie asghasi 
decree dismissing tlie  ̂cross-appeal waa presented, al-, Begam. 
tliGiigli one Iiad been obtained. copy of tlie jndg- 

o f tlie tri.al C'oiirt. a,ceoiiipaiiied tlie menioraiifliim 
o f appeal. Botli these omissions, were pointed out to 
tl'ie appellants wlio put in botli, the required copies 
ai’ter the period o f limitation had expired. x4ccord-- 
ing to the view taken in Muhammad Difi v- 3Ist, Zeh- 
nn-Nisa (I) and Bhmi Singh v. Gokal Cluind (2) the 
decree, against which an appeal has not been prefer­
red and which doss not accompany the memorandum, 
stands good and therefore the appeal proper cannot 
proceed, as at the best the only possible result would 
be that one and the same decree would at the same time 
be .set aside b}' th is . Court and remain, good in  virtue 
o f  the operation: o f  the law o f -res judicata. Counsel- 
fo r  /the, appellants, has ref erred iis not only • to .GJmn- 
slimn 3ingh  v. Bhola Singh (S), a recent Eull Bench, 
ruling ' o f the Allahabad H igh  Court - but also to ’
Kishore T.. Cliammo^ (4), wMch  ̂apparently ŵ as not re- 

::ferred:to„at the time the cases reported^
GolcalGJim i

:Un-Nisa. (1).; were argued: ; We::;cGEsiderourselveS;,'
■/hound,'by the^decision of'■the:PxiIl ;Beneh;ofvthis  ̂;G,q 
and .we--therefor6:::Qverrule the;v:obJ,eotioii that\the: ap-: 
peal is defective because of the. failure to attach a 
copy of the decree in the cros,3-appeal.

So far as the copy of the first Court’s judgment 
is concerned, we see that an application for a copy was 
made on the 7th of February within limitation and

(1) (1922) I. L. n.  3 Lah. 215. (3) (1923) I, L. R. 45 All. 506 (F.B.).
(2) (1919) I. L. E. I Lah. 83. (4) 85 P. 1905 (F.B.).
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' 1926 it was only because of inordinate delay in the pre-
itfTTssAMMAT pâ ’atlon of this copy that the appellants were unable

Bhuei to present it with the memorandum. Under the cir-
. M s t - ' - / s g h a e i  cum.3tances we extend time under section 5 of the

Bixtam. Limitation Act and allow the appeal to proceed.
On the merits the point urged by the appellants 

rests on the cleaT authority, namely, Khan y .
Mst. Karni Begam (!)• Plaintiff in this case claimed 
a dower as fixed between the parties at the time of 
her marriage. The finding' throughout by both the 
trial and tbe appellate Courts has been that no sum 
was fixed, and the amount Us. 8,000 was allowed as 
being a suitable amount liaYing regard to the history 
and position of the family. It is laid down in the 
clearest possible terms in Fmal Khan v. Mst. Karm 
Begam., that where these are the findings the only 
amount of dower, which the Court can allow, is the 
amoiuit which the defendant admits or agrees to pay. 
The plaintiff has wholly failed to establish the posi­
tion taken up in the plaint, and no question of cus­
tom having been raised, the Court was not competent 
to decide the matter as it did.

We accept this appeal and allow only Rs- 32, 
the amount admitted by the defendants. We dismiss 
the remainder , of the plaintiff’s claim. The legal 
position was apparently not understood until the par­
tial reached this Court and wSfS certainly not put 
before the District Judge. W e therefore order the 
parties to bear th^ir own costs throughout.

:0 ,
^p^eal accepted,
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