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APPELLATE CRIMINAL.

Before Mr. Justice Camphell a^d Mv. Justice ’Addison,

: i m  BITTA SINGH— Appeliant

‘April 12, : Defs'us
T he  c r o w n — E espondent.

Criminal Appeal No. 35 of 1926-
Indian Svidmce Act, I  of 1872, section 33—U-videnco re-" 

corded- by a Court having no jurisdiction— whether relevant 
in retrial before a competent CouH,

T l i e  a p p e l l a n t  ^ a s  t r i e d  t w i c e  o n  a  c i a r g e  o f  i m i r d e r .  

T K e  f i r s t  t r i a l  w a s  s e t  a s i d e  a s  I j e i n g ’  w i t l i o u t  j u r i s d i c t i o n .

I n  t h e  s e c o n d  t r i a l  t l i e  S e s s i o n s  J u d g e ,  a c t i n g  o s t e n s i b l y  

i i n d e r  s e c t i o n  3 3  o f  t t e  I n d i a n  E v i d e n c e  A c t ,  a d m i t t e d  i n  e v i 

d e n c e  t i i e  s t a t e m e n t s  o f  c e r t a i n  w i t n e s s e s  m a d e  t e f o r e  t l i ©  

S e s s i o n s  J u d g e  d i n i n g  t l i e  f i r s t  t r i a l  a n d  t l i e  s t a t e m e n t  o f  

o n e  w i t n e s s  m a d e  i n  t t ©  f i r s t  c o m m i t t a l  p r o c e e d i n g s ' ,

t h a t  a  p r o c e e d i n g  b e f o r e  a  J n d g e  o r  M a g i s t r a t e  

w l i o  H a d  n o  j i i r i s d i c t i o n  i s  n o t  a  j u d i c i a l  p r o c e e d i n g  a n d  t l i ' a l  

t i e  e y i d e n c e  o f  w i t n e s s e s  g i v e n  i n  s u c l i  a  p r o c e e d i n g  c o u l d  

n o t  ] ) e  u s e d  u n d e r  s e c t i o n  3 3  o f  t t e  E v i d e n c e  A c t  o n  a  r e t r i a l  

b e f o r e  a  c o m p e t e n t  C o u r t .

Regina v. Rami Reddi (!), followed. ' 'Apfeal from the order of 'Lieutenmit-Colonel K. C, Nicolaŝ Ses-sio'-ris Judge, Ferozepore, dated the 
30th Noveml}er 1925, conmcting the a'p'pella'Ht.

PiNDi D a s ,  for Appellant. '
Cardeh-Noad, Government Advocate, for Ees- 

^pondent..:
Tile judgment of tlie Court was delivered by—

: A d b i s o n ^ ^ ^  1 9 2 2  .Buta Singh :■

of village Manga in tHe Lahore Dis Karam
Singh, of village Matt a in Faridkot State .were sen
tenced to death by the SessioiLS Judge of Ferozepore

(1) (1881) i :  3L. E. 3 M



BuTA Sl]N"Gi2 
1?.

for tie murder of Attarpuri of village Gliolia Kalan 1926 
in the Ferozepore District on tlie niglit of tlie 21st- 
22nd August 1921. On appeal to this Court they 
were discharged on the 16th December 1922 on the Ceowk
ground that the proceedings were without jurisdic
tion as the murder had been committed within the 
boundaries of the Native State of Kalsia. It was 
suggested that Karam Singh should be handed over 
to the Kalsia authorities and this was done. He has 
been tried in that State and sentenced to transporta
tion for life. W ith regard to Buta Singh -who is a 
native Indian subject it was left to the police to take 
action under section 188, Criminal Procedure Code.
The certificate required by the first proviso to section 
188, Criminal Procedure Code, has been obtained and 
Buta Singh has again been tried and sentenced to 
death for the same murder by the Sessions Judge of 
Ferozepore on the 30th November 1925. The long 
delay in trying him for the second time has not been 
explained. He has appealed and the sentence is be
fore tis for confirmation.

Since the first trial certain witnesses have diiid 
or have disappeared and their statements have been 
transferred to the present record ostensibly under the 
provisions of section 33 of the Evidence Act. In this 
way the statements of Sucha Singh, Kalu, Kala Singh,
Baga Singh, Nazir ; and Dhara Singh. (F.'W s. 89,
^1, 42 and 43 and D / W .  2) recorded by the Sessions 
Judge at the first trial have been used as evidence at 
this trial while the statement of Baga Sanyasi (P.W.,,
57), recorded by the first Magistrate, who committed 
the case, has also been used. This was against law.
The first trial was not a judicial proceeding as there 
is a final order by this Court ruling it to have heen 
without jurisdiction. It was held in Regina v. Rami 
Reddi (!) that evidence which waB given in a pro- 

(1) (1881) I. L. R. 3 Mad. 48.
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11126 ceeding subsequently pronounced to be one Goram non 
B u t i  S in gh  was not adniiasible and could not be used under

section 33 of tlie Evidence Act on a retrial before a
Ths; Csoi?>. So far as the statement recorded

in the Committing Court is concerned,, it was made
clear in Mam Charn v. The Croim (1) that the 
proceedings of a Magistrate coimnitting an accused 
person to the Sessions Court before a certificate under 
section 188, Criminal Procedure Code, was obtained 
were void and illegal and the commitment was 
quashed. W e hold that the statements of the witnes
ses named above could not be transferred and used 
against the appellant at the retrial.

[Their Lordshifs then considered, the adrtiissihle 
and relevant portions of the record m d maintained the 
conmction and continued']

W e are of opinion, however, that the capital sen
tence should not be imposed as this is his second trial 
for an offence committed in 1921, i.e., 4^ yeax's ago. 
W e accept the appeal to the extent of reducing the 
sentence to transportation for life.

C. 0 .  ,

A'ppeal accepted in'part.
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