
order of tlie trying Magistrate is illegals and slioiiLd 192G
be qiiaslied, Î atha Singh

T h e  o r d e r  of t h e  H ig h  C o u r t . Mst. Harkam
H ar r iso n  J .— For tlie reasons given by the learn- Eaue.

ed Sessions Judge, I set aside so much of the order of. j
the Magistrate as embodies the condition regarding 
maintenance.

A . N . C .
Revision accefted.
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A P P E L L A T E  CRIMINAL.

Before Mr. Justice Campbell and Mr. Justice Addison-

SANTOKH SINGH, Appellant 3_92g
<De7'-sus

. T h e  CEOWN. Respondent.
Criminai Appeal No. 64 oM926.

Crirtiitml Procedure Coda, Act ]7 of 1898, section 466—
•Unsound TThirid— accused appearing to he of—Failure of 
Sessions Judge to hold fresh inquify, after previous in~:

■quiry hy the Comnnittvng Magistmte—Trial vitiated^
In tlie commitial proceedings tte Magistrate iiaTiiig 

reason to tliink tlie appellant incapaMe of making; Kis defence 
by reason of iinsoiindness of mind took action Tinder section 
464 of tlie Code of Criminal Procediire and after examining 
tie Civil Siirgeon recorded an or'deii' tliat tlie accused ivas 
:sane,̂  ■ ■

Held., that it ’vras neTertheless inenmhent upon the 
Sessions Judge, if lie liad any doubt al>ont tKe accnsed ŝ 
mental state at the time of the trial, to hold another inquiry 
’into the qnestion whetlier the accused -was then c-apahle of 
making' his defence, to take the opinion of the assessors, and 
to come to a decision on that question before proceeding 
further T,vith the trial, and the Judge's neglect to follow the 
‘mandatory provisions of section 465 of the Code must vitiate 
the trial.

Pdla Singh v. King-Bmperor, (1), followed,

(1) 54 P. R. (Cr.) 1905. ’



1926 A ffea i from the order of Lt.-CoL B. 0. Roe,
Santosh Si2tcth Sess'ions Judge, Jullundur, dated the ll t̂h Becember.

Ts- Ceown comicting the af^pellant.

R agh u n ath  Sahai, for Appellant.

Nemo, for Eespondent.

Tlie judgmeat of tlie Court wa  ̂ delivered by—
Campbell J.—This is an appeal by Santokh 

Singh against his conviction for an offence under sec
tion 302, Indian Penal Code, and the sentence of 
death passed by the learned Sessions Judge is also be
fore iis for confirmation.

We regret to find that the trial will have to be 
set aside because the learned Sessions Judge has over- 
looked the provisions of section 465 of the Code of 
Criminal Procedure. The Committing Magistrate 
acted correctly under section 464:. He had reason to 
think that the appellant might have been incapable 
of making his defence by reason of unsoundness of 
mind so he summoned and examined the Civil Sur
geon, Major Shamsher Singh, and after doing so re
corded an order tliat the medical evidence showed the 
accused (as he was then) to be sane. It was neverthe
less incumbent on the learned Sessions Judge himself 
to hold another enquiry into the question whether the 
accused was capable of making his defence when the 
latter came before him on commitment, to take the 
opinion of the assessors on that question and to come 
to a decision before proceeding further with the trial. 
It was necessary for the learned Sessions Judge to 
take these proceedings if he had any reason for sup
posing that the accused when brought up for trial was- 
of unsound mind. The question whether he was of 
unsound mind at the time of the alleged offence was-
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an entirely separate one to be enquired into in an
entirely separate manner. Saxtoeh Singh

Wliat the learned Sessions Judge actually did is Cegŵ \ 
described by liirn in bis judgment as follows :—

“ In this Court the accused has refused to plead 
at all, assuming an appearance of imbecility. He 
■\TOuld only roll his eyes about and gaze at the ceiling 
and refuse to answer any question that was put to 
liim. I therefore recorded a plea of not guilty and 
also recorded all the evidence in the case.’ ’

After this passage comes the discussion of the 
evidence. Then the learned Sessions Judge records 
the following :—

“ The only point for decision in the case is as to 
whether the provisions of section 84:, Indian Penal 
€'Ode, apply to the case. This section says that nothing 
is an ofence which is done by a person wdio aS the 
time of doing it, by reason of unsoundness of mind, 
is incapa-ble of knowing the nature of the act. The 
Civil Surgeon who had the accused under observation 
for some time has found that though of peculiar tem
perament he knew the nature of the deed he was com
mitting. Before the Committing Magistra,te the 
accused made a perfectly intelligent statement and I 
am of opinion that his imbecility in this Court was 

/, la/rgelŷ  assumed.""

W  out incidentally that the evidence of
the Civil Surgeon, on which the learned Sessions 
Judge appears to have relied in coming to his conclu
sion on the question whether section 8'4 of the Indian 
Penal Code applied, was not on the Sessions Judge’s 
record. The reference is to the deposition of the Civil 
Surgeon in the Committing Court to which we have
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1926 alluded above. This deposition was not evidence' 
Santok̂ S ingh ^^ainst the appellant at the trial.
The C h o w jt  observations of the learned Sessions Judge

quoted, particularly the words “ largely assumed,”  
indicate that the learned Sessions Judge’s mind was 
not free from all doubt as to the appellant’ s mental 
state at the time of the trial and in these circum
stances his neglect to follow the mandatory provisions 
of section 4:65 must vitiate that trial.

We follow the course taken by the learned Judges ■ 
of the Punjab Chief Court in returning to the same 
learned Sessions Judge a case for retrial on similar 
grounds \_Palu Singh v. King-Emf eror (1)]. The 
conviction and sentence are set aside and the learned. 
Sessions Judge is directed to hold a fresh trial which 
should conmience with the proceedings required by 
section 465, Griminal Procedure Code, to be followed 
by a formal finding as to the capacity of the accused 
for raaking his defence. The accused should remain 
in detention and under medical observation untiL the : 
fresh trial is held, and the result shown by evidence
in the enquiry under section 465, Criminal Procedure
Code.
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N. F\ E.

A'p'pe^ accepted. 
Case remanded for fresh trial.

(1) P. B. (Gj, j 1905.


