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A P P E L L A T E  CIVIL.

Before Mr. Justice Broadway artd Mr. Justice Harrison.

PHULLO (Plaintiff), Appellant 
versus

M s t . DAKHAN' and others (Defendants), 
Respondents.

Civil Appeal No. 3149 of 1917-

Custom— 'Alienation— hy a widow— mortgagee rights—  
nehether moveahle or immoveahle 'property.

Held, that mortgagee rigiits in land fall within the de
finition of immoveable property and, so long as a mortgage 
-subsists, in the hands of a widow it forms part of her hus
band’s real estate and is subject toi the same limitations and 
xestrictions as any other portion df that estate.

Mussammmt Lacho Bai v. Asa 7V<27i<J (1), Sant Singh t . 
Joioala Singh Sewa Bki77V v . Dheru Shah (3), and Sundar 
Singh v. Mst. Rar Kawr (4), followed.

Sri Rmn v. Raqnji Das (5), dissented from.

Second afiwal from the deoree of Eai Sahib Laia 
Diwan Cliaridy District Judge, Karnal, dated the 
15th August 1917\ reversing that of Rai Suraj 
Naraiit, Junior Subordinate Judg&\ Rohtahy dated 
She 16th January 1917, decreeing flain^tiff's claim.

Iqbal Ceand, for Appellant.
Taj-ijd-Din, for Eesponftents.; , ^

Tlie jiidgn^nt of the Court was delivered bĵ -—
Broadway J .— The only point for determination 

in this case is whether under Customary Law an alie
nation by a widow of mortgagee rights succeeded to by 
her from her husband can be impugned by the rever™ 
fiioner in the same way as an alienation of ordinary 
iincestral land.

(1) 144 p. R. 1882. (3) 79 P. W. B. 1913.
m 58 3?. R. 1899. (4) 77 P. L. R. 1912.

(5) 69 P. R. 1909.
B



1921 In order to arrive at a decision of this question
Ph^ o we have to see whether mortgagee rights are moveable

y- or immoveable property.
. A " clear that such rights come within the de-

iindtion of immoveable property given in the General 
Clauses Act, X  of 1897.

In Sri Ram v. Ramji Das (1), however, Rattigan 
and Robertson J.J. recorded an expression of their 
opinion that for the purposes of the Customary Law 
of this province a mortgagee's rights could not be re
garded as land.

An opinion of such eminent judges no doubt 
must carry weight. At the same time it was an obiter 
dictum and the case was decided on other points.

Sant Singh v. Joivala Singh (2) and 
Lacho Bai v. Asa Nmid (3) were not brought to the 
notice of the said judges and these decisions take a 
totally different view.

In Sant Singh Y. Jotuala Singh (2) Chatterji J. 
held that a mortgagee’s: rights in land fell within the . 
definition of immoveable property. In Mussam7nat 
Lacho Bmi v. Asa Nand (3) Smyth and Barkley J.J. 
held that the mortgagee's interest while unredeemed 
was undoubtedly an interest in immoveable property 

: which a widow was incapable of alienating to any one 
not entitled to redeem. The learned judges consider
ed the main arguments that could be adduced against 
this view and explained that whatever might be the: 
¥/idow’s. position in the event of the mortgage bein 
redeemed during her lifetime so long as the mortgage 

; subsisted it formed part of her husband’s real estate 
and was subject to the same limitations and restric-

(1) 59 p . R. 1909.̂ '̂  ̂ ^
(3) 14i P .-R ; 1882.' V
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tions as any other portion of tliat estate. We are 
entirely in agreement -with the view taken in these 
decisions and counsel for the respondent has been im- 
able to convince us to the contrary.

.■■We may add that Kensington J. followed :(SingJi r. Jow(da Singh (1) in Spmhi Mam v. Dheru Shah (2) and Clievis J. held that such rights were 
immoveable property in matters of siiceession under 
the Customary Law in Snnde?' Singh v. ill‘ussa?2imat Ear Kavr

We accordingly accept this appeal with costs and 
setting' aside the decision of the learned District 
Judge, restore the decree passed by the trial Court.

. C. H. €K , .
Appedl ciccefted:
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' APPELLATE CIVIL 

Befot& Mr. Justice Harrison and Mr. Justioe Zafm . Ali.

VIAH AN T B A S-4N T D A S  (D efendant), Appellant '
t^ersm , ■ : \ \ , Dec. M .

DAYAL I)AS (liEFENDANT)̂ .̂̂ ;: . ; J  , V
civil Appeal N0. 5S9 of 1923.

Civil Procedure Code, Act V of 190Sj section 92—Suit 
dy pSiUi:̂  for r-evioval of Maliaiit of a Jltmlu shrine— in-- 
terest iii- the iwRt giklis--^ Singhs ’̂--Uaasis— crcefl..'? 
and observances contrasted and discxis.̂ ed—'LocA-is slaBdi to sue 
— Cimtfol of 2}lace of iporship— hl 7najorit]j or minoritij ad
hering 'to original practices— Custom— Court not to usurp 
functions of reliffious hody-

Tlie eig'Iit plaintiffs, belonging to tlie Sing'li deno- 
Toination of the Sikh leligion obtained sanction to sue for the

a) 68 V. R. 1899. (2) 79 P. W. B. 1913,
(S) 77 P. L. n. im.


