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-‘will pay their own costs in the appeal of the Bank.
A. N. C.
A ppeal accepted.

APPELLATE CIVIL.

Before Mr. Justice Campbell and Mr. Justice Zafar Ali.
Murk Ras AND anoTsER (DEFENDANTS) Appellants
DVErSUS

RALLA RAM-RAC MAL & OTHERS -
{Praixtirr) axp BUTA AND ANOTHER ZRespondents.
: {DEFENDANTS) 5

Civil Appzal No. 2368 of 1922.

Civil Procedure Code, Act ¥V of 1908, Crder XXI, rule
G3—Decree-liolder himself withdrawing attachment of pro-
perty before any deciston is arrived at by the ecxecuting
Lourt on objections made to the attachment and then institui~
ing a sutt—whether such a swit is competent under the rule
or any other provision of the law.

The property in dispute was attached in execution of
a decres; and  the attachment was ohjected to by the
‘]udumen’r debtor’s brothers. Before the executing Courb conld
give its decision on the objection decree-holder applied for
release of the property, stating: that he would bring a regular
suit to have it declared liable to attachment and sale and
brought the present suit accordingly.

Held, that when an objection is made under Order XXI,
rule 58 1t is not open to the decree-holder to refrain from

contesting the objection, to withdraw the attachment and

‘then to bring a suit under Order X XI, rule 63 of the Code
of Civil Procedure. The rule contemplates that the objec-

- tor’s claim is - accepted or disallowed by the executing Court
-and it is only the party against whom the ordeér is made who
may institute a suit to establish the mo'ht he claims ’ta the
‘property.

- .one a,llo_wed by the rule itself and. therefqre thie suit is not
competent either under any other pfoﬁsidm‘_bﬁ the law.

Held aZso, that the rule precludes aJI sul’cs except ’che
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 Second Appeal from the decree of Lala Shibbu
Mal, District Judge, Gurdaspur, dated the 5th July
1922, affirming that of Chaudhri Nadir Khan, Sub-
ordinate Judge, 2nd class, Gurdaspur, dated the 19th
August 1921.

Meer CmAND, Mamasan, for Appellanfc.
Jacan NatH, AcGARWAL, for Respondents.

The judgment of the Court was delivered by—

Zsrar Arr J.—This second appeal arises out of
a suit by two sets of judgment-creditors for a decla-
ration that the property in dispute belongs to their
judgment-debtor Buta and is liable to attachment and
sale in execution of their decrees against him. The
property had originally been attached by the execu-
ting Court, and the attachment was objected to by

- Buta’s brothers who claimed to be the owners thereof’

by purchase from him. But before the executing
Court could give its decision on the objection one of
decree-holders himself applied for the release of the:
property from attachment, stating that he would

. bring a regular suit to have it declared liable to attach-

ment and sale. The defendants, therefore, pleaded.
that as the property was released at the instance of one
of the plaintiffs (decree-holders) the present suit was
not competent.

Buta had applied to be adjudged insolvent, and
the sale of the property by him to his brothers could -
not be questioned in the Insolvency Court on account.
of bar of time. The plaintiffs’ explanation of the
course adopted by them, as stated by the District .
Judge, was that “they resorted to the expedient of
getting the execution proceedings filed and getting an’
order of release against their interest in order to be
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“able to launch a declaratory suit as allowed by Order
XXI, rule 63, Civil Procedure Code.””

The question, therefore, is whether it is open to
a decree-holder to withdraw the attachment and then
to bring a suit under rule 63. We are of opinion
that it is not. Rule 63 contemplates that the attach-
ment was objected to and that the objector’s claim was
accepted or disallowed by the executing Court. If
the claim is once accepted by the decree-holder himself
he is evidently precluded from bringing a suit to con-
test it because the suit should be brought by the party
against whom the order is made and not by the party
-who himself songht that order and obtained it.

Next it-is contended that the suit is not one
under rule 63 as that rule is nowhere referred to in
the plaint, but is a suit covered by section 53 of the
Transfer of Property Act or section 42 of the Specific
Relief Act. But rule 63 precludes all suits but the
.one under the rule itself, and therefore no suit under
any other provision of law is competent.

We may note here a preliminary objection taken
by the respondents’ counsel that the receiver appoint-
ed by the Insolvency Court was a necessary party and
that the appeal must fail because he was not added as
a respondent within the time prescribed for the
appeal. But the receiver was appointed after the
institution of the suit and was no party to it. He
‘was, therefore, not a necessary party m the appeal.

We accept the appeal and reversmg the decree

of the District Judge chsrmss the plammffs suit wu;h
costs throughout.

AN.C. JOra a
’ Appeal accepted.
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