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Before Mr. Justice LeRossignol and Mr. Justice MaTtmeau.

M AH L SINGH (D efe n d an t) Appellant 
versus

A M A R  JSTATH an d  others (P l a in t if f s ) | R esp oii' 
AND J O D H  S I N G H  (D e fe n d an t)—  j  dents.

Civil Appeal No. 851 of 1925.

Mott gage—-Several mortgages on same property— Owner 
paying ojf first mortgage—Presumption of intention to keep 
it alive for his benefit—Priority to subsequent mortgagee—  
money spent on improvevients.

Where there are several mortgages on a property the' 
owner of tlie property may, h j paying off an earlier mort- 
gage, keep it alive for Ms benefit and tlien come in before' 
the later mortgageej and in the absence of an indication to 
the contrary it is to be presumed that the ■ owner intended’ 
to keep alive the previous charge if it would be for his 
benefit.

Malireddi y . Gopalalcpishnayya {1), GoJcaldas-Gopald-as 
V. Puranmal-Premsulchdas (2), Dinohundhu Shaw Chowdhry 
Y. Jogm€>ya Dasi (3), and Mahomed Ihrahim Khan v . ATn- 
hiTia PefsJuid Singh

aZso, that where the earlier mortgage deed con­
tained a cRause by which the moi’tgag'ee was to be reimbursed 
at the time of redemption for any espenditure incurred by 
him during the currency of the mortgage, the owner, whO’ 
on p&yment of the amount due to the mortgagee stood in the 
latter’s shoea, was entitled to the benefit of that condition and 
could claim as a prior charge the sum which he spent on 
improving the property. ^

Second afpeal from the decree of 'Rsj. B ahadur  
L ala  Gang a Ram, Soni, District Judge 
dated the 7th. Jmmary
Ali Mohammad, Senior SiCb ordinate Judge^

(1) (1923) I.L.R. 47 Mad. 190 (P.O.). (3) (1902) I.L.B. 29 Gal. 154 (P.C:),
(2) (1884) I.L.E. 10 Cal. 1035 (P.O.). (4) (1912) I.L.R. 39 Oal. 527 (P.O.),



Gujranwala, dated the 29th August 1924, and dis~ 1 -̂̂ ' -
allowing 'priority in regard to costs of iTnproveTnents. Mahl Singh 

Tek Chand and Nawal Kishore, for Appellant.
G. C. Narang and A mar Nath, for Respondents.

The judgment of the Court was delivered by—
Martineatj J.—Five shops belonging to Jodh 

Singh, defendant Wo. 1, and his brother Eattan Singh, 
were mortgaged by them in 1917 to Maya Earn with 
possession for Rs. 3,000. In 1918 Jodh Singh mort-' 
gaged his half share to the plaintiffs’ predecessors- 
in-title for E,s. 900. No mention was made in the 
second mortgage deed of the prior mortgage. In 
1920 Jodh Singh and Rattan Singh sold the shops to 
the second defendant Mahl Singh for Rs. 3,000. The 
mortgage to Maya Ram was mentioned in the sale 
deed, but not the mortgage to the plaintifl's. The 
latter have now sued on their mortgage deed for the 
recover}' of the amoimt due to them by the sale of 
half of the mortgaged property and have been given 
■■a,decree. ■ ■ ■

Mahl Singh had after his purchase paid to Maya 
Ram the amount due on his mortgage, namely,
Rs. 3,299-6-0, and made improvements in the pro­
perty on which it has been found that he spent 
Rs. 2,626, and he claimed to be entitled to a prior 
charge in respect of half of each of these sums. The 
trial Court held that h.e was entitled to priority in 
respect of both items, but the lower appellate Court 
has held that he has a prior charge only in respect 
of the payment made to Maya Ram. He has filed 
a second appeal and the plaintiffs have lodged cross­
objections.

In Malireddi v. GopalaJcrishnayya (1) it was held 
by the Privy Council that where there are several
' 0)~a923) .LL.R. 47 Mad. 190-(P.C.)'.
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AliLiii N a t h .

1926 mortgages on a property the owner of the property
M a h l  Sin g h  may, if lie pays off an earlier mortgage, keep it alive

__for his benefit and then come in before the later mort­
gagee. It was also held that in the absence of an 
indication to the contrary it is to be presumed that 
the owner intended to keep alive the previous charge 
if it would he for his benefit, and the same principle
lias been laid down in other decisions of the Privy
Council reported as Gokaldas-GojMldas v. Puranmal- 
PrenisukJidas (1), Dino'bundhu Shaw Chowdhry v. 
Jogmaya Dasi (2) and Mahomed Iht^ahim Khan v. 
A mUka Persliad Singh (3). We agree therefore with 
the lower appellate Court that the appellant must be 
taken to have intended to keep the mortgage in favour 
of Maya Rain alive for his benefit, there being nothing 
to show the contrary, and that he is entitled to priority 
in respect of the sum which he paid to Maya Ram on 
account of Jodh Singh’s share.

With regard to the expenditure on improvements, 
it is to be observed that Maya Ram's mortgage deed 
contained a clause by which he was to be reimbursed 
at the time of redemption for any expenditure in­
curred by him during the currency of the mortgage. 
The appellant, who on payment of the amount due 
to Ma}^a Ram stood in the latter's shoes, is entitled 
to the benefit of that condition, and the sum which he 
spent on improving the property must be allowed as 
a prior charge.

We accordingly dismiss the cross-objections and 
accepting the appeal we set aside the decree of the 
lower appellate Court and restore that of the trial 
Court. The plaintiffs will pay the appellant’s costs

a) (1884) I.L.R. 10 Cal. 1035 (P.O.). (2) (1902) LL.R. 39 Cal. 154 (P .C .y
(3) (1912) I.L.R. 39 Cal. 527 (P.C.).
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in tliis Court and fclie lower appellate Court. Costs in 
ilie trial Court will be paid as directed by that Court.

A. N. C.

A^jpeal accepted.
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Before Mr. Jtistice Cmnphell and Mr. Justice Zafar Ali.

A TM A  SINGH ( D e f e n d a n t )  Appellant jg o g
versus

NATHU MAL ( P l a in t it ’f ) ,  1
GANGA BIBHEN a n d  o t h e r s  f Respondents. 

( D e f e n d a n t s ) )

civil Appeal No. 1371 of 1922

Court Fees Act  ̂ VII of 1S70, schedule mrUcle. I - -  
Appeal— voZnatipn of—^wh-ere UohiUty of certain property 
'Under tKe decree is disputed.

Tlie plaintiff sued M.s orig'inal yen d ees and the sub^e- 
■quent transferees for tlie balance of tlie price of a bouse and 
sbop' wbicb lie bad sold, and obtained a decree, under -wbicb 
Tie was entitled to realise a portion of tlie decretal amount 
by sale of tlie sbop of whicli defendant A was tbe last 
transferee. A  appealed against so mucK of tbe decree as 
Tendered bis property liable and souglit tbat be sliould be 
released from ibe decree.

Held, ib.at tb,e proper stamp for tEe purposes of court- 
fee on tbe appeal was one' (zd- vaJorem on ibe value of tbe
'decree, not exceeding, bowever, tbe value of the sbop.

Kesavarapu Ram.altrishna Reddi v. Koita Kota Reddi 
(1), followed.

Yenhcctppa v. Narasimha (2), Jiigal Pershad Si?ighY.
ParbThu 'Narain Jha (3), and T'haru Mai v. Chan-du Ram (4),
■referred to.

(1) (1906) I.L.R. 30 Mad. 96 (F.B.). (3) (X910) I.L.R. 37 OaL 914.
(2 (1887) I.L .R . 10 Mad. 187. (4) 11 P. R. 1916.


