
the appellant-veiidee to show that the inhabitants de
pend in the main on agriculture. After a considera
tion of the arguments advanced at the Bar I am un-
•able to see any reason to differ from the view taken
fo'y the Courts below, and therefore dismiss this ap
peal with costs.

■Ff o r d e  J .— I  agree.
C. H. 0 .

A'ppeal dismissed.

APPELLATE CIVIL.
Before Mr. Justice Addison.

SINGH RAM ( P l a i n t i f f ) Appellant 1925
versus —~

K A LA  AND ANOTHER (DEFENDANTS) Respondents.
a y il Appeal No *1490 oH925 .

C ustom— cesses—"KiirM 'Kdmira~-deflnition of—
H ou se  OT ground Q̂ ent— 'Punjah Tenancy. A c t, X V I of 1887, 
section 77  {S) (j)—-Suit for declaration——hy oio-rter o f house 
tJmt he is not liable to  p a y  it—-JurisdiGtion—-of (Ji'v'̂ l OouHs—~
Oniis proKandi—Wajih-til-ai'z— entniss ?■«—-irffiZue c>/.

Held, KuThi Ka/mini cannot be taken i;o mean a tax 
desiglied to sliow tte oyeriordsMp of tte proprietors of agri- 
cTiltural land as against all oth.ei' residents of the village, 
hut is a cess of tlie nature of iouse or g'round rent (and not 
a Kearth' tax) and that a suit lor a declaTation that such dues 
'were not rec'overahle from owners of their own hoilses did 
not come within danse (/) of section 77 of the Punja})
Tenancy Act, but could be bronght in the Civil Courts al
though! the LamhardaT  ̂ conld sue in thê  Reyenne Courts for
the recovery of the cess.

Rattigan's Digest of Customary Law, para. 248 (/), and 
Fazal V. Scmiandar Khan (1), referred to.

Dewak 'Rairif v. K.out Ti'fthi Sing (2), Natha v. 7di Ram 
(3), and Sheikh Muhammad r. Hahib Khan (4), followed.

Eaj Sarup v. HardawaH (.5), disapproved in part.

a)  49 p. R. 1891. (3) 21 P. R. 1888.
(2) 74 P. R. 1879. (4> 67 P. R. 1905.

(5) 95 P. n. 1907.
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1 9 2 6  Held further  ̂ t l i a t  w l i e r e  t h e  p l a i n t i f f s  (Mahajmis o f  v i l -

Q  " — L  l a g e  B i d h l a i i ,  i n  t l i e  R o l i t a k  Talisil) w e r e  a d m i t t e d  t o  b e '

I 2 T G H  A M  o u t - a n d - o u t  p u r c i a s e r s  o f  t K e i r  l i o u s e &  a n d  s i t e s  i n s i d e  t l i e  

K a l a .  v i l i a g G j  i t  w a s  n o t  s u f f i c i e n t  f o r  t l i e  d e f e n d a n t - l a m b a r d a r s -

t o  s a y  t i i a t  t l i e  a c c o u n t s  o ' f  t h e  c e s s  were I j e p t  I b y  t l i e i  Maliajans
w l i o  h a d  n o t  p r o d u c e d  t h e m ,  a n d  t o  r e f e r  t o  p r e v i o u s  e n t r i e s  

i n  i l i e  Wajib-ul-arzes, w h i c h . '  a r e  h i n d i n g '  o n l y  u p o n  t h e  

p r o p r i e t o r s  w h o  w e r e  p a r t i e s  t o  t h e m ;  t h e  b u r d e n ^  o f  p r o o f  o f  

a  c u s t o m  t o  t h e  e f f e c t  t h a t  t h e  p l a i n t i f f s  w e r e  l i a W e  t o  p a y  

Kurhi Kamini r e m a i n e d  o n  t h e  d e f e n d a n t s ^  a n d  n o  s u c h  c u s 

t o m  h a d  b e e n  e s t a b l i s h e d .

Arur SingU v. Dal Singh (1), followed.

Azmat Ali Khan v. Harnarn ( 2 ) ,  r e f e r r e d  t o .

Second a/pyeal from the decree of Pandit Dem 
Dial Joshi, Senior S'li'hordinate Judge, 1 st elass] Roh- 
tah, dated the 13th March 1925, reversing that o f  
M irza  Zahur-ud-Din, Subordinate 'Judge, Ath class 
Rohtah, dated the 1 1 th June 192M,. dismissing the: 
claim.

Shamair Chand, for Appellant.
G. S. Salariya, for Respondents.

J u d g m e n t .;

£ddisow X Addison 'J.— The defendants, wlio are eJa# 'Lam-
of tillage Bidlilan:in the RoKtaJc ra/?-S2/̂ , :Siied̂  

four of the same village in the revenue-
Courts for reGOvery of Kurhi Kamini cesses and ob
tained decrees. Each of these MaAajatis then 
a suit for a declaration that he was - not’ liable to pay 
Kurhi Kamini aslie had actually purchased his houses,: 
and the sites thereuiider aB,d was not merely a culti- 
vator or Kamin to whom the sites had heen given f 
residence. It was found by the trial Court that such 
suits were co^izable by the civil Courts, and that the-
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plaintiffs were the purchasers of their houses a,Tid .1925
were not holding the sites as KctMiins o t  cultivators, „
T ,  , ,  , , SlKGH &AM:it then went on to lind that the burden of proof was v.
upon the proprietors of the village to establish that 
those who purchased houses were liable to paj  ̂ this 'Abdisos? J. 
cess which was in the nature of a ground rent and 
which would thus be ordinarily recoverable from those 
who were given permission to occupy sites Eamins 
or cultivators. The loŵ 'er appellate Court also held 
that the suits, were cognizable by the civil Courts and 
that the plaintiffs were out-and-out purchasers of their 
houses and . sites, but it held that as there was a cus
tom o f payment of KurJii Kamini cesses in this village, 
it was incumbent upon the plaintiffs to establish that 
they were not liable. It accordingly remanded the 
suit for a retrial on this issue after it; changed the 
burden o f the issue.-; The trial Court then held again 
that this cess was in the nature of a ground rent, and 
that the defendants had failed to prove that they had 
ever realised it from the plaintiffs. It, therefore, 
again decreed the suits. The lower appellate Court 
then accepted the appeals and dismissed the suits, 
holding that the cess in question was in the nature 
of a hearth cess and not of a ground rent and that 
it applied to all persons who were not proprietors of 
the village estate, tha;t is, yillage agricultural land..
It brushed aside. the fact that the defendants had 
failed to prove its collection from the plaintiffs by 
noting that the defenda.nts said that the accounts 
were Mept by the village iMa-hajans who did not pro
duce them. Certificates were obtained from the lower 
appellate Court in order to allow second appeals to 
be preferred to this Court and they are now before me.

In paragraph 248 (/) of Rattigan's Digest of 
Customary Law Kurlii KamiTii is defined as a house 
or ground rent levied from non-proprietor residents.
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1925' j t was held in Dewdk Ram, v, Kour Pirthi Sing (1) that 
Sing^Iiam Kurhi Kamiui dues were of the same nature as house

1).. or ground rent. In that case there was a finding that
such rent had been paid in the past by the persons 

iBBisos J. who were sued. Again in Natha v. Jai Ram (2) it was
held that this cess must be regarded as ground rent. 
The question had to be determiried in order to decide as 
to which Court should hear the appeal. In Fallon’s 
Dictionary KurM is defined as a household or family 
or house tax while Kamin is described as a menial 
servant. The meaning of the phrase, therefore, is 
a house tax or rent on menial servants according to 
the Dictionary. It was held in 'v. Samandar
Khan (3) that the cess called Kamiana was a due cus
tomarily leviable from the Kamins of the village and 
a suit for its recovery was cognizable by the revenue 
Courts. In Raj Samp v. Hardawari Kurhi 
Xammi was held to be in the nature of a hearth cess 
and to be the equivalent of the door cess ot Jiaqq-hiLha 
of the western districts. It was further held that a 
suit for its recovery lay in the revenue Courts as was 
done in the cases now before me. The ruling, however, 
makes no allusion to the earlier rulings discussed by 
me where it was laid down that this cess was in the 
nature of a house or ground rent. The dictionary 
also was not consulted. In any case this ruling is 
an authority for the view that the suits for the re
covery of this cess were properly brought in the reve- 

.■nue-"Courts. ,•
In Sheihli Muhammad (5) how

ever, it was held that a suit for a declaration that 
yKamiam.a dues were not recoveral^le from such resi
dents of a village as were owners of their houses did

(1) 74 p . R . 1879. (S) 49 F. R. 1891.
(2) 21 P. B . 1888. ( 4) 95 P. B. 1907.

(S) 67 P. B... 1905:/. ,::;V



not eome under clause (/) of section 77 of the Tenancy 192-5 
Act and was cognizable by the civil Courts- This Singh . Eam 
ruling has never been dissented from and must be 
followed. Though therefore the Lambardars can sue 
in the revenue Courts for the recovery of this? cess the A d d ison  J., 

person proceeded against can bring a suit for a de
claration. in the civil Courts.

Following the earlier rulings and the dictionaiy 
meaning of the words I hold that Kurhi Kamini is a 
cess of the nature of a house or ground rent on Kamvm 
and cultivators. This view was also accepted by Mr.
Joseph, the Settlement Officer of that district, in 1910.
He held that .a person who became owner of a house 
by virtue of purchase was exempt from its payment.
A  different view was taken by the Financial Commis
sioner who, following certain revenue decisions, held 
that it was a hearth tax. There seems to me to be 
no foundation on which this view can be based. In 
these circumstances I hold that the burden of proving 
that the plaintiffs are liable to pay this cess is upon 
the defendants, seeing that it is admitted that the 
plaintiffs are out-and-out purGhasers of their houses 
and sites inside the village. The words K g-  :

cannot be taken to mean a tax designed to show 
the overlordship of the proprietors of the agricultui-iil 
land as against all other residents in the village but 
only a kind of ground rent recoverable from Kamins 
and cultivators to whom sites have been given for as 
long as they remain in the village.

It is true that the names of the plaintiffs’ ances
tors who purchased the sites and houses .before 1880 
are recorded in the lists of Kurhi Kamini payers in 
the Wajib-ul-arzes of 1880 and 1909. It was held, 
however, in Arur Singh v. Dal Singh (1) that such
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1935 entries do liot bind anyone except tke proprietors who
Jing^ R am are parties to 'them. Similarly, an entry in the

Wajib-nl-arz was held not to be sufficient to base aT̂at,a .
’ claim for grazing dues in Azmat AH Khan v. Harnam

iDDisow J. (1). It is also admitted that there is no proof in the
present case that the plaintiffs ever paid the dues in 
question. That is very good evidence against the 
existence of a custom that they are liable to pay them. 
It was not sufficient for the defendants merely to say 
that the accounts were kept by the Mahajmis who did 
not produce them. Even if the accounts were written 
by Mahajans, which also has not been established, the 
book in which the entries were made would be kept 
by the Lambardars. Besides, the usual person to 
keep such accounts would he the Fatwa7*i. The bur
den, therefore, being upon the defendants to prove that 
the plaintiffs were liable to pay this cess, it is clear 
that they have failed to prove it and it was scarcely 
disputed that this would be so if the burden of proof 
was upon the defendants. I hold that no custom has 
been established to the effect that the plaintiffs are 
liable to pay the cess in question, and accepting the 
appeals I decree the plaintiffs’ suits with costs in this 
Court . ' '
V',' E. : .■/.V'.’ V'■V:'"' "Affeal accepted.
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