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The only thing that can be ordered, however, is 
an enquiry, and though by Section 4 of the Code it 
is provided that ‘ enquiry ’ does not include ‘ trial’» 
the Subordinate Magistrate is not and cannot be 
ordered to conduct a ‘ trial ’ at all.

He may  proceed to try the accused, but this is 
entirely a matter for him.

This view was expressed at some length in my 
order of reference and I do not propose to elaborate 
it here. Nor do I think it necessary to discuses 
further the two cases which I have referred to. and 
whieh prompted this reference, I need only say 
that so far as they contain expressions of opinion 
differing from the view I have all along held, I do 
not agree with them, for the reasons I endeavoured 
to advance in the order of reference.

1931

M anh  4.

A P P E L L A T E  C IV IL.
Before S ir Arthur Page, Kt., Chief Jnslice, and M r. JnsHce. Dan.

D. PACKIRISAW M Y PILLA Y  

V. P. DORASAWMY PILLA Y a n d  o t h e r s . *

Hindn Lmv— Coparcericry— Legitimate and illegitivmte sons—Sclf-acqnin'd 
property—Family nrrangcwcnts behvt’cn Sudra  faiher and his illegitimate 
sons—Sons taking property as eo-ou’ners under a deed—Grandson's claim 
as coparcener.

Coparcenery in a joint Hindu family, except in the case of an adoption,, 
comes into existence as the result of the birth of a coparcener, and cannot bê  
created by contract or in any other way.

Le,<|itimate sons in an undivided Hindu family governed by the Mitakshara 
at birth loecome coparceners with their father in the ancestral property of the 
family, but illegitimate sonn never can acquire at birth or in any other way a 
right of coparcenery with their father.

Where a Sudra father by way of a family arrangement transfers inter vivas 
his self-acquired property to his illegitimate sons by a deed the effect of Which

* Civil First Appeal No. 19 of 1930 from the Judgment of the District Coifft 
of Amherstin CivilI-iegular No. 28 of 1929.
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is to make them co-owners of the property subject to terms and conditions 
which in themselves are inconsistent with the conditions under which 
coparceners hold property, the sons take the property not as coparceners in 
a joint Hindu family but* as joint owners, and a grandson born after the 
date of the deed cannot claim any interest in the property as a coparcener in 
a joint Hindu family.

H azari Mall v; Ahaninath, 17 C.W .N . 280 ; Jogendro  v. Nityanand, I.L .R . 
18 Cal. 151 ; Lai Ram  v. Deputy Commissioner, Partahgarh, 50 I.A. 265 : 
M uddun Gopal v. Ram Baksh, 6 Suth. W . I-i. 71 ■, Myna Boycc Ootaram> 
8 Moo.I.A. 400 ; Sadn  v. Baisa, I.L.R . 4 Bom. 37 referred to.

Shatuu V. Bahii Aba Kalwat, I.L.R . 52 Bom. 200— doubted.

Hay  (with Men on) for the appellant. The main 
question is whether the properties derived under the 
deed by the seven illegitimate sons were ancestral in 
their hands. If ancestral, then plaintiff as a legitimate 
son of one of them had acquired an interest from 
the time of conception. It is true that the illegiti
mate sons ŵ ere not and could not be coparceners 
with their putative father, but illegitimate sons together 
with legitimate sons inherit their father’s self-acquired 
properties as members of a joint undivided Hindu 
family and succeed to each other by survivorship. 
Sadii Y. Bairn  (I) ; Jogendro Bhiipati v. Nityanand (2) ; 
affirmed in R aja  Jogendra  v. Nityanand  (3) ; Shaniu 
v. Balii K alw at (4) ; Ranialinga- v. P. Goundan (5) ; 
V. Subram ania Ayyar v. Ratlinavelii (6) ; Karup- 
pannan Chetty v. Bidokam  Clietty (7 j ; R ajan i Nath 
V . Dey (8 ) ; Kanndam nial v. Visvanath (9), The 
fact that the sons were born of diiferent concubines 
does not aifect the -question. See Jogeftdro’s c2.sq at 
page 714 {2). Such properties when received by way 
of gift, or at the expense of the estate, have the 
same characteristics as would have attached to them
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11) I.L .R . (1878) 4  Bom. 37 (R B.) (5) (1901) L L .R . 25 M ad 519.
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2 6 8 INDIAN LAW REPORTS. [V ol. IX

1931

D. PACKIRI-’ 
SAW MY 
PillAY

V.  p . DoRA- 
SAWMY 
PiLLAY.

upon descent. Muddtm Gopal v. Ram  Buksh (1) ; 
Hazari Mall v. Ahaninath (2) reviewing the case 
law. It is unnecessary to consider the divergent 
views held by the Bombay and Madras High Courts 
in (1886) 10 Bom, 5 2 8 ; (1886) 12 Bom. 122 ; (1901) 
24 Mad. 429. In the present case the intention of 
the father and sons is unequivocally indicated in the 
deed, and the properties would be ancestral accord
ing to the views of the Calcutta, Bombay and Madras 
High Courts. The Allahabad High Court in Parsoiam  
Rao V. Jatiki Bai (3) misapprehended the Bombay 
view which it purported to approve. See L ai Ram  
V. Deputy Commissioner^ Parfabgarh  (4). It cannot 
be contended that the transfer was not a gift merely 
because the sons took the estate burdened with the 
obligations attaching to it. The debts could have 
been met out of the secured outstandings alone. 
As a family arrangement it is fair and should be 
upheld. Sri Gajapaihi Radhika  v. Sri Gajapathi 
Nilamani (5), Gordon v. Gordon (6). In effect the 
sons undertook to hold the properties in the same 
manner in which they would have held them if they 
had devolved on them upon death. By that under
taking they obtained the properlies, and by that they 
must be bound.

N. i¥. Cowasjee Jaganathmi) for the respond
ents. The rights of the parties depend on the true 
construction of the Deed of December 1904, which 
is not a deed of gift but a contract between 
Packiriswamy Pillay and liis sons. Statements in the 
deed as regards coparcencry relationship are obvi
ously erroneous, for there cannot be coparcenery

(1) 6 \V.R. 71.
(2) (1912) I 7: C.W.N. 283. :
(3) (lv071 I.L,K. 29 AIL 354.

(4) :(1923) 5 0  I.A, 265. 
l5i (1870) 13 M.1.A. 497, 
(6) (1819) 36 E .K . 910.



between a Sudra putative father and his illegitimate
son. The properties comprised in the deed were the d. packiri-
self-acquired properties of Packiriswamy. pillay

Conception of coparcenery presupposes Sapinda p_ S ora- 
relationship and legal marriage and this corporate 
body with its heritage is purely a creature of 
Hindu Law and cannot be created by act of

parties.
The cases cited to show that property acquired 

by gift or will becomes ancestral property in the 
hands of the father are all cases where legitimate 
issue have been the contesting parties although the 
result of the authorities is conflicting. In 50 Indian 
Appeals 260 the Judicial Committee left the point 
open with the remark that having regard to the 
conflicting decisions of the various High Courts their 
Lordships would prefer to decide on their own con
struction of the original Hindu Text. The cases 
cited to show that an illegitimate son is entitled to 
succeed by way of inheritance on the death of his 
father are equally irrelevant and have no bearing on 
the point in controversy. W e contend that the deed 
should also be supported as a family compromise 
acted on by the parties for over 25 years. This suit 
is vexatious and it is another attempt made by the 
appellant’s father in the name of his minor son to 
seek reliefs that he failed to secure in the previous 
litigation. The following cases were referred to during 
the argument : Jogendro  v. N ityanand {1) ; Rmnadm^a 
V. P. Goiindan [2] \ Chand (3) ;
KrisJmayyan v, Mutliusami (4) ;  Gopalasaini v. A rim a- 
chalani (5) ; L a i  Ram  v. Depiify ConmnsRioner^ 
P ariabgarh  (6) .

(1) (1891VI.L.R, 18 Cal. 151. : (4) (1884) IX .R . 7 Mad. 407.
(2) U9G1) I.L .R . 25 Mad. 519. (5) (1903) I.L .R . 27 Mad. 32.
(3) (1901) I.L .R . 28 Cal. 194. (6) (1923) l.L .U . 45 All. 596.
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1931 P a g e , C J .— In this appeal some interesting a n d

p. packiri- abstruse questions of Hindu law have been canvassed 
piliIy before us, but, in my opinion, the case turns upon the 

V. p Dora- construction of a simple agreement by which the 
pfu xY* of the parties are determined.

S. Packirisawmy Pillay was a Sudra, governed 
by the Benares School of Hindu law. He possessed 
self-acquired property, moveable and immoveable,, 
of considerable value. He had issue one legitimate 
daughter, and seven illegitimate sons, some by one 
concubine, and some by another.

It appears that he was under the impression that 
he and his daughter and his seven illegitimate sons 
were coparceners in a joint Hindu family. It is 
common ground that in taking this view he was 
entirely mistaken. It is elementary law that a 
Hindu father is domifnis reriun and absolute owner 
of his self-acquired property, and can dispose of it 
in any way that he chooses. The whole of the 
property of S. Packirisawmy Pillay being self- 
acquired property, it is unnecessary to discuss his 
right to dispose of any ancestral property that he 
might have possessed ; and upon that subject I 
refrain from expressing any opinion.

For the purpose of the present appeal it may be 
assumed, without deciding, that, save as provided 
imder the MitaksJiara, Chapter I, section 4, paragraph 
1, where a Hindu father by will or inter vivos 
transfers his self-acquired property by way of gift 
to his sons who in the absence of a transfer by the 
father would take the property by way of inheritance^ 
the sons after the death of the father hold the 
property as coparceners in a joint Hindu family/ 
at any rate where the father had indicated an intention 
that the sons should take it as ancestral property ; 
see Mitakshara, Chapter I, section 4, paragraph 1

■270 INDIAN LAW REPORTS. [V o l. IX



“ whatever else is acquired by the coparcener himself 1931 
without detriment to his father’s estate, or as a g. pT^^ri-
present from a friend, or a gift at nuptials, does not
appertain to the co-heirs ; ” Mudditn Gopal Thakoor  ^
and others v. Ram Buksh Panday and others (1) ; \Iwuy
H azari M all Bahu  v. Ahaninath AdJm rjya and  
others (2)]  and L a i Ram  Singh am i others v. Deputy page, c.j.
Commissioner o f Partabgarh  (3). The foundation of 
this strange doctrine I apprehend to be that the
sons should not be at liberty after the father’s death 
to dispose of the property at pleasure, and in that 
way deprive the grandsons of the benefits which 
they might fairly expect to receive as coparceners 
in a joint Hindu family. It may further be 
assumed that in such circumstances after the 
father’s death his illegitimate sons and his legitimate 
sons would be regarded as coparceners in a joint 
Hindu family in respect of the property so acquired? 
though it may be not in equal shares. v.
B alsa  and Genu (4) and Jogendro Bhupati H urro- 
cjiim dra M ahapa Ira Y. Niiy ail and M an Slug (5)]. For 
reasons that I shall state hereafter it is unnecessary 
to decide in the present case, and I refrain from 
expressing an opinion as to whether the High Court 
of Bombay in S/mmw- Bin Shripati and another v.
Bahu Aha K alw at and others (6) was right in holding 
that the doctrine to which I have referred would 
apply where the only sons of the father surviving at his 
death ai'e illegitimate sons by one or more Goncubines.
Clearly it would not apply where the sons were the issue 
of an adulterous, or a merely casualj intercourse.

Among the regenerate classes an illegitimate son 
possesses only a right to maintenance, and has no

(1) (1863) 6 Sutherland W .R . 71. (4V
(2) (J912) 17 C .W .N . 280. (5) (1891) L L .R . i s  Cal. 151.
O) U 923) 50 LA. 265. (6) (1927) I.L ;R . 52 Bom . 300.
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and controlled in their matrimonial relations, the 
curious doctrine exists in Hindu law that the 
illegitimate sons, if dasiputras, possess certain rights 
of inheritance to their father’s separate property, and 
after the father’s death are entitled to claim a share 
in the joint family property. During his father’s life
time, however, a dasiputra has no right to, or interest 
in, the separate property of his father which he can 
dispose of as he wills. Coparcenery in a joint Hindu 
family, except in the case of an adoption, comes into 
existence as the result of the birth of a coparcener, 
and cannot be created by contract or in any other 
way [Myna Boyee and others v. Ootarani M yaram and 
Taiikooram  (1)]. Legitimate sons in an undivided 
Hindu family governed by the Mitakshara at birth 
become coparceners with their father in the ancestral 
property of the fam ily; but illegitimate sons never 
Ciin acquire at birth or in any other way a right of 
coparcenery with their father. In the Mitakshara, 
Chapter Ij section 12, it is provided that “ even a son 
begotten by a Sudra on a female slave may take a 
share by the father’s choice. But if the father be 
dead, the brethren should make him partaker of the 
moiety of a share, and one who has no brothers, may 
inherit the whole property in default of a daughter’s 
son.” Again, “ the son begotten by a Sudra on a 
female slave obtains a share by the father’s choice or 
at his pleasure. But after (the demise of) the father, 
if there be sons of a wedded wife, let these brothers 
allow the son of the female slave to participate for 
half a share ; that is, let them give him half as much 
as is the amount of one brother’s allotment.” In 
Joslendro Bhupati Hurrochundrd M ahapatra  v.

llj 8 Moo. I.A, 400 at p. 420.
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Nityanand Man Sing 1̂] at page 155 Sir Richard 
Couch commented upon these passages as follows :—  

“ Now, it is observable that the first verse shows that 
during the lifetime of the father the law leaves the son to take 
a share by his father’s choice, and it cannot be said that at 
liis birth he acquires any right to share in the estate in the 
same way as a legitimate son would do. But the language 
there is very distinct, that ‘ if the father be dead the brethren 
should make him partaker of the moiety of a share.’ So in the 
second verse the words are that the brothers are to allow him 
‘ to participate for half a share ’ and later on there is the same 
expression :— ‘ T h e  son o£ the female slave participates for half 
a  share only.’ In these circumstances I should require further 
argument before I give my assent to the view that where a 
father transfers inter vivos his separate propefty to his illegiti
mate sons, on the father’s death they hold the property, not as 
separate property, but as coparceners of ancestral property in a 
joint Hindu family. In  the present case, however, it is unneces
sary to express a decided opinion on the subject, having regard  
to the facts disclosed in the evidence.”

On the 9th of December 1904 S, Packirisawmy 
Pillay, for himself and his daughter, and his sons 
executed an indenture in the following form

“ T his I n d e n t u r e  made this 9th day of December 1904 
between S- Packirisawmy Pillay, son of the late Thanno Pillay, 
trader, on behalf of himself and Parwathy Amnial, a minor, his 
daughter, both residing in Nayabusti, 4th Division, Moulmein, 
of the one part and (1) P. Govindasawmy Pillay (2) P. Subra- 
monien Pillay, (3) P. Dorasawmy Pillay ; (4) R  Moorgassen 
Pillay ; (5) P. Ramaehandram Pillay ; (6) P. Uthrapathy P illiy , 
and (7) P. Ganapathy Pillay, sons of the said S. Packirisawmy 
Pillay (the two last named, who are minors, represented by 
their four brothers first named) of tliQ other part. W h e r e a s  
the said S. Packii'isawmy Pillay who is of the Sudra caste and 
governed by the Mitakshara t.'iw  has one daughter the said 
Parwathy Ammal, unmanned, still a minor, born of his deceased 
tnan’ied wdfe Sampoo^nam Amah and the seven sons above 
named born out of wedlockv ^W daughter
and sons are, by the law applicable  ̂^̂ t^ theni and their said 
father as members of an undivided Hindu fam:ily coparceners

’v : , , : is V', '
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with their said fathei- in all the property both moveable and 
immoveable acquired and possessed by him and by them up to 
the date of these presents a complete list whereof (a rice mill 
at Mudon alone excepted) is given in the first, second and third 
schedules hereto attached and which is now after allowing for 
bad debts of the estimated value of rupees two hundred thou
sand. A nd W h e r e a s  there is now due and payable by the said 
family the sum of one lac of rupees to the parties whose names 
a r e  given and as set out in the fourth schedule also hereto attached. 
And W h e r e a s  the said S . Packirisawmy Pillay is failing in health 
and is desirous on behalf of himself and his daughter of severing 
the coparcenership so far as it subsists between them and his said 
seven sons and his said sons are ready and willing to such sever
ance. A nd W h e r e a s  it bas been agreed between the said S. 
Packirisawmy Pillay and his said sons that they shall partition the 
said joint family property and that he shall retain for himself and 
his said daughter as their share in severalty tlie sum of twenty-five 
thousand rupees in cash and four thousand rupees worth of 
jewellery as detailed in Schedule II hereto attached and that the 
freehold and leasehold hereditaments and the outstandings com
prised in the Schedules 1 and III (A, B and C) shall lienceforth 
be taken and held by his said seven sons as their joint property as 
an undivided family on their own and joint account. Now this 
indenture witnesseth that in pursuance of the aforesaid agreement 
in this behalf and in consideration of the said S. Packirisawmy 
Pillay being allowed to take for himself and daughter the whole 
of the said sum of twenty-five thousand rupees and four thousand 
rupees worth of jewellery which liis said sons hereby agree to and 
-hereby assign to him their undivided shares therein and also in 
consideration of the respective covenants entered into by the said 
parties with each other as hereinafter contained, he the said S. 
Packirisawmy Pillay according to his and his daughter’s share and 
interest in the freehold and leasehold hereditaments and other 
property hereby intended to be hereby respectively granted, 
assigned and transferred, doth, on behalf of himself and his said 
daughter grant, assign and transfer unto and to his said seven sons 
collectively and their respective heirs, executors, administrators 
-tind assigns as the case may require all and singular the Freeholds 
and Leaseholds and other property described and comprised in 
the said Schedules I and HI (A, B and € )  to have and to h

.said Freeholds and to hold the said Leaseholds unto tlie use, as 
regards the Freeholds, of his seven sons their heirs and assi^^^
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■ and, as regards the Leaseholds and other property set out in the 
said Schedules unto his said seven sons their execntors, admini
strators and assigns. And all the estate right title and interest oi- 

,him  the said S. Packirisawmy Pillay and of his daughter Parwathy 
Amah in the said Freeholds, Leaseholds and other property and 
the said S. Packirisawmy Pillay for himself and his heirs, executors 
and administrators doth hereby covenant with his aforesaid seven 
sons that he or they will on his daughter attaining her majority 
get her to confirm the grant, assignment and transfer of her 
undivided interest in the aforesaid property by these presents 
made or intended to be made by him on her behalf and that both 
he and she -.viU at all times hereafter at the request and cost of 
the said seven sons or the survivors of them or other their 
representatives or assigns will do or cause to be done or executed 
all such acts deeds and things whatsoever for further and more 
perfectly' assuring them as jo in t undivided owners of the said 
property and that failing to get such confirmation he the said 
S. Packirisawmy Pillay and his heirs, executors and administrators 
will indemnify his said sons against any claim  she may prefer or 
cause to be preferred for a share in the same. And they the said 
seven sons do hereby for themselves and the survivors of them  or 
other their representatives covenant with the said S. Packiri
sawmy Pillay (1) that they now have and will make no claim  to 
any share in the said sum of twenty-five thousand rupees or in the 
four thousand rapees worth of jewellery before mentioned and 
that he the said S. Packirisawmiy Pillay may drav̂  ̂ and receive and 
'dispose of the same as he thinks fit (2) that they will pay olf the 
debts amonntin.g to one lac of rupees set out in the fourth schedule 
hereunder written (3) that they will continue as between them 
selves and in regard to the property set ont in the first and third 
schedules an undivided family the two eldest sons for the time 
being to be Managers and that if any one of them shall desire to 
separate from such undivided family he shall only do so on 
"the condition that he will accept from his coparceners for his 
undivided share the sum of Rupees five thousand only.

In  W it n e s s  w h e r e o f  the said parties to  these presents have 
hereunto set th e ir hands at Moulmein on the day and year herein
before written.”

- ; The indenture w executed by the five sons who 
then were major, for themselves-and the two minor 
sons. On . the 18th December 1904 S. Packirisawmy

I). P a c k ir i
sa w m y  
P i l l a y .
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Page, C.J.

1931
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Pillay died. The debts were duly paid by the sons  ̂
and from 1904 to 1913 the property was managed by 
the two elder sons on behalf of them all.

In 1913 the two minor sons, who had then attain
ed their majority, filed a suit (No. 25 of 1913) in the 
District Court of Amherst for partition of the estate^ 
and on the 25th February 1914 a decree was passed 
in favour of the plaintiffs for Rs. 5,000 each. It 
appears, however, that in fact after the decree the 
seven brothers remained joint and undivided.

In August 1915 the plaintiff, who is the legitimate 
son of p. Doraisawmy Pillay, one of the seven illegi
timate sons, was conceived. On the 12th November 
1915 the seven sons agreed to partition the estate, and 
submitted their differences to arbitration. On the 10th 
December an award was made pursuant to the submis
sion ; and on the 15th December 1915 in Suit No. 147 
of 1915 a decree was passed embodying the terms of 
the award, and effecting a partition of the property be
tween the seven sons. Both the submission to arbitration 
and the award were signed by all the seven sons, 
and under the award the sons consented to the 
cancellation of the indenture of the 9th December 1904^

On the 15th May 1916 the plaintiff was born. 
On the 1st June 1926 the father of the plaintiff^ 
P. Doraisawmy Pillay, notwithstanding that he had 
been a consenting party to the submission and the 
award, brought a suit in the District Court of Amherst 
(No. 35 of 1926), in which he sought inter alia  to set 
aside the award and the decree embodying its terms 
on the ground of fraud. On the lOtli December 1926 
the suit was dismissed; and on the 21st December 
1927 the appeal therefrom was also dismissed.

On the 17th June 1929 the plaintiff filed the 
present suit z/r /orma impleading as defen-.
dants his father and the two other surviving sons of
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s. Packirisawmy Piilayj and the widows of three of 
the other sons who had died, one son having died 
without leaving any heir. The fifth defendant pelxay

Sundaratli Animal one of the widows alone contested v. p. d o r a -

the suit. The plaintiff inter a lia  prayed for a decla
ration that the indenture of the 9th December 1904 
was binding upon the parties thereto, and that they 
had no right to revoke the same or partition the 
properties therein referred to. He further claimed 
that the award was bad in law, and in any event 
that he was entitled to a share of the properties 
thereby partitioned as coparcener with his father and 
the other sons of vS. Packirisawmy Pillay. The learned 
District Judge dismissed the suit.

The question that falls for determination is 
whether, applying the principles of law that I have 
stated to the facts of the present case, the appellant 
is entitled to succeed.

Now, it was not pretended or contended that the 
plaintiff obtained any right to or interest in the 
property otherwise than as a coparcener in a joint 
Hindu family consisting of himself and the seven 
illegitimate sons of S. Packirisawmy Pillay.

Further, it was the common case of all parties to 
the appeal that neither the plaintiff nor any of the 
seven sons of S. Packirisawmy Pillay were coparceners 
in a joint Hindu family with S. Packirisawmy Pillay 
during his lifetime.

It was also common ground at the trial that the 
rights of the parties depended upon the terms of the 
indenture of 9th December 1904., Obviously that 
must; be so, inasmuch as S , ; Packirisawmy Pillay in 
his lifetime was at libertj^ to dispose of/ his separate 
property as he chose, and ihv fact transferred and 
divided it among his sons, his daughter and himself
bn the terms set out in the indenture.

19''
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^  It follows, therefore, that unless the plaintiff can
D. pACKiRi- establish that under the indenture of the 9th Decern- 

PiLLAY ber 1904 S. Packirisawmy Pillay transferred inter vivos 
V. p. Dora- by way of gift to his seven sons property which they 

would have inherited as coparceners inter se on 
S. Packirisawmy Pillay’s death without having exercised 
his unfettered right of disposal of the property during 
his lifetime, the suit must fail. I am clearly of 
opinion that neither in form nor in substance did the 
indenture of the 9th December 1904 effect a transfer 
of the property of S. Packirisawmy Pillay to his sons 
by way of gift. In form the indenture plainly was a 
contract whereby inter alia  the father for valuable 
consideration transferred his estate and interest in his 
self-acquired property, other than that retained by his 
daughter and himself, to his sous jointly as absolute 
owners thereof. In the indenture it is stated that 
S. Packirisawmy Pillay was anxious to sever the 
coparcenery so far as it subsisted between them (that 
is S, Packirisawmy Pillay and his daughter and his 
said seven sons) and that his said sons were ready 
and willing to effect such severance. It was 
further stated therein that it was agreed between 
the fath-er and his seven sons that they should 
partition the property; that the father should 
retain for himself and his daughter Rs. 25,000 and 
Rs. 4,000 worth of jewellery, and that the seven 
sons should take and hold the property set out in 
Schedules I and III (A, B  and C) as their joint 
property as an “ undivided family on their own and 
joint account In the operative part of the inden
ture, S, Packirisawmy Pillay “ according to his and his 
daughter's share and interest in the freehold and 
leasehold hereditaments and other property hereby 
intended to be respectively granted, assigned aiid 
transferred, doth, on behalf of himself and his said



daughter, grant, assign and transfer unto and to his 
said seven sons collectively and their respective 
heirs, executors, administrators and assigns as the p i l l a y  

case may require all and singular the freeholds v. p . d o r a -  

and leaseholds and other property described and pmaV 
comprised in the said Schedules I and I I I  (A, j
B and C) to have and to hold the said freeholds and 
to hold the said leaseholds unto the use, as regards 
freeholds, of his seven sons, their heirs and assigns 
and, as regards the leaseholds and other property set 
out in the said schedules unto his said seven sons, 
their executors, administrators and assigns.” S. Packi- 
risawmy Pillay further covenanted to do or cause 
to be done or executed all such acts, deeds and 
things whatsoever for further and more perfectly 
assuring them as joint undivided owners of the 
said property. In consideration of the transfer of 
the said property to them the seven sons personally 
covenanted that they would make no claim upon 
the property retained by their father and his daughter 
and would pay the debts amounting to a lakh of 
rupees as provided in the deed, and further that 
they would continue as between themselves and in 
regard to the property set out in the first and third 
schedules as an undivided family, the two eldest sons 
for the time being to be managers ; and that if any 
one of them should desire to separate from such 
undivided family he should only do so on the cGnditiGn 
that he would accept from his coparceners for his 
undivided shai'e the sum of Rupees five thousa.nd only.

In  my opinion the indenture embodied and gave 
effect to a family arrangement whereby in consider
ation inter alia  of the sons foregoing any claim that 
they might have had to their father's property, and 
undertaking a personal obligation jointly and severally 
to pay their father’s debts amounting to a lakh of
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1931 rupees, the father effected an out and out transfer
D . p a c k i r i - of the property to the seven sons as joint owners thereof.

Having regard to the terms of the indenture I 
find it difficult to understand how it can reasonably 
be contended that the indenture of the 9th December 
1904 was or amounted to a gift by S. Packirisawmy 
Pillay of the property therein transferred to the sons  ̂
or that by reason of the terms thereof the seven sons 
after S. Packirisawmy Pillay's death held the property 
as coparceners in a joint Hindu family. A coparcenery 
as I have said cannot be created by contract, and the 
terms of the third covenant by the sons are inconsistent 
with the terms and conditions under which coparceners 
hold property in a joint Hindu family. In my opinion 
after the death of the father it was competent for the 
sons to whom the property had been transferred jointly 
by mutual consent to partition or divide among them
selves the property transferred to them under the 
indenture. I am further of opinion that there is no 
ground for contending that the contract was entered 
into by the parties thereto for the benefit of or as 
trustees for the plaintiff, or that the plaintiff is entitled 
to enforce it. The fact that the seven sons undertook 
a personal obligation to discharge the debts of the 
father, in my opinion, is fatal to any such contention.
I am of opinion that the reason for launching the 
present suit was that the plaintiff's father liaving failed 
to obtain a decree setting aside the award, determined 
to make a further attempt in this way to obtain more 
than the share that he was entitled to under the award 
to which he had submitted and given his written 
consent. The attempt fails, and the appeal will be 
dismissed with costs. The appellant will pay the Court 
fees as provided in the Code of Civil Procedure; 
certify for two counsel.

Das, J.-~I concur.


