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It is clear that the learned Magistrate in passing
the order of 5th November 1925 has acted in excess
of the powers conferred upon him by the statute, and
the order is therefore void. I must accordingly ac-
cept the petition, set aside the order of the 5th Novem-
ber 1825 and direct that the land be released from at-
tachment.

C.H 0.

Revision accepted.

MISCELLANEOUS CIVIL.

Before Mr. Justice LeRossignol and Mr. Justice Martineau.

KESRI DAS axp Sons, Petitioners
persus
Tae INCOME-TAX COMMIS-
SIONER, PUNJAB anp N.-W. F. | Respondent,
"PROVINCE, LAHORE 2

Civil Miscellaneous No. 408 of 1324

Indian Income-taz Act, XI of 1922, sections 22 (4),
23 (9—Necessity of serving motice on an assessee who has
made a return of his income and submitted his accounts, tf
the latter are not considered correct.

Held, that where an assessee has furnished a veturn of
his income and has produced his accounts, in compliance with
a notice under section 22 (4) of the Indian Tncome-tax Act,
and the Income-tax Officer is not satisfied that the accounts
are correct, he should serve on the assessee & notice under sec-
tion 23 () requiring him on a date. therein specified ‘either to
attend at the Income-tax Officer’s office or to produce or cause
to be produced any evidence on which the assessee may rely in
support of the return. An arbitrary assessment by the In-
come-tax Officer made without serving such a notice on Hue
agsessee is illegal.

Application under section 66 (3) of the Indzcm»
Income taw Act, praying that this How' ble Court may
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be pleased to require the Commissioner of Income-taz,
to state the petitioner’s case and to refer it to the
High Court for decision according to law.

OzrrTEL, for Petitioners.

D. R. Sawany, Public Prosecutor, for Respon-
dent.

The order of the Court was delivered by—

MarTINEAU J.—The petitioners manufacture
and sell @rated waters and carry on a grocery
business. They furnished a return of their in-
come for the year 1922-23 and produced their ac-
counts. The Income-tax Officer in an order of
the 20th October 1923, said that no regular ac-
counts were produced and that it was doubtful
whether those seen by the Inspector were genuine,
and remarking that the business was prosperous and
profitable he proceeded to give an estimate, not based
on any evidenee, of the sales and profits, as well as of
the income derived from. the rent of the petitioners’
house property, considerably in excess of the figures
stated in the petitioners’ return; he assessed the
total income at Rs., 22,000. On appeal the Assistant
Commissioner allowed an additional Rs. 2,000 for the
costs of the petitioners’ establishment, but otherwise
upheld the order of the Income-tax Officer. The peti-
‘tioners then applied to the Commissioner to refer
certain questions of law to this Court. The applica-
tion was re]ected but this Court on being moved by
the assessees under section 66 (8) of the Income-tax
“Act, directed the Commissioner to state the case, and
a reference has now been made by him in accordance
~ with that direction.

The learned Commissioner has dealt at consider-
able length with the various pomtsf—elght in number—
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mentioned by the petitioners in their application to
him. We think it is unnecessary to enumerate them
or to discuss them in detail. The only real question
for decision is whether after the petitioners had fur-
nished a return of their income and had produced
their accounts in compliance with a notice under sec-
tion 22 (4) of the Act, the Income-tax Officer, when
not satisfied that the accounts were correct, was
justified in computing the income in such a. manner
as he thought fit. In support of the Income-tax
Officer’s order the learned Commissioner relies upon
the proviso to section 13, but that proviso applies only
when no method of accounting has been regularly em-
ployed or when the method employed is such that, in
the opinion of the Income-tax Officer, the income,
profits, and gains cannot properly be deduced there-
from. The Income-tax Officer in his order assessing
the petitioners said nothing about the method of ac-
counting employed by them, but expressed a doubt,
for which he gave no reasons, as to the genuineness
of their accounts. Section 13 therefore has no appli-
cation at all, but the section applicable is section 23 (2),
which requires the Income-tax Officer, if he has reason
to believe that the return made is incorrect or incom-
plete, to serve on the person who made the return a
notice requiring him, on a date to be therein specified,
either to attend at the Income-tax Officer’s office or
to produce or to cause to be produced any evidence on
which such person may rely in support of the return.
In this case the Income-tax Officer did not serve such
a notice on the petitioners, nor does he appear to
have pointed out to them any defects or irregularities
in the accounts, so that they might be able to explain .
them, but he made a purely arbitrary assessment with-

out having given them an opportunity of support,mgf
the return which they had furnished..
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Such an assessment was, in our opinion, illegal
and we answer the question of law above stated in the
negative and direct that the petitioners be paid their
costs by the Crown.

C. H 0.
A pplication aceepted.

APPELLATE CRIMINAL.
Before Mr. Justice Harrison and Mr. Justice Fforde.

WARYAM SINGH, Appellant
DOISUS
Ter CROWN, Respondent.

Criminal Appeal No. 852 of 1925.

Indian Penal Code, 1860, section 302—Murder—~Punish-
meni—where accused was in -a state of sntoxication—Iscre-
tion of Sessions Judge to inflict the lesser punishment—Crimi-
nal Procedure Code, Act V of 1898, scction 367 (5).

The appellant was found guilty of sn offence punishable
under section 302 of the Indian Penal Code, but sentenced
by the Sessions Judge to the lesser punishment permitted
by that section, viz. tramsportation for life, on' the ground

that he was in a state of intoxication at the time he committed

the offence. Tt was found as a fact that the accused’s state
of intoxication was not such as to render him incapable of
forming the mtent of killing the deceased.

Held, that the Sessions Judge had failed to act in ac-'

cordance with established principles in the exercise of his
diseretion in imposing the lesser sentence allowed by law, and
that the application of the Crown for enhancement to a Cd'p:l.-
tal sentence must be accepted. :

Un‘less drunkenness amoimts to ﬁnéoun&ﬂess }of‘miﬁd 80
as to enable insanity to be pleaded by way ;
the degree of drunkenness i is, suqh as to establis
‘the accused ‘to forin the int
crime, drunkenness,_u's neith

itute- the
liation.

defence, or
neapacity in
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