
and the effect of sucli being the case remains open. 
The above order applies only to the three defendants, 
Gofcal Chand, Hari Chand and Pur an C hand, since 
before us the plaintiffs have withdrawn their appeal 
against the three minors Miwan Mai, Brij Lai and 
Bihari Lai, and so far as they are concerned the dis
missal of the suit by the trial Court will stand.

2V. F. B.
A'pfeal accefted in'part; 

Case remanded.
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Before Mr. Justice Camphell amd Mr. Justice Zafar Ali.

SHITAB SINGH an d  others (P lain tiffs) ^̂ 2.6̂
Appellants 

versus
H AZARI SINGH a n d  o t h e r s  ; (D e f e n d a n t s )

Respondents.
Civji Appeal No. 2616 of 1921.

Gnstomr—̂ Ado'ptiorvr—'hy imdo-w—of a Gollateml one degree 
higher than Tier deceased Im^baJid—̂ Rajputs of Mduzo, Saliora 
Kalan.  ̂ ih if fj a on Kiwaj-i-am

TIeld, tKat tlie parties heing agi'ioiilttiral E-aJputs for 
many generations past were go-verned by custoio. and not hy 
Hindu.■■ Law.'

H e ld  t h a t  a m o iig  R a jp i i t s  o f  t l ie  G a rg ’a on  d is tr ic t ,,

a s s ta te d  in  t l ie  a  w id o w  w it l io n t  a n y  p e r 
m is s io n  a d o p t  o n e  o f  l ie r  ln if!l)a n d ’ .s m a le  c o lla te r a ls  as h er  

h u s b a n d ’ s h e ir .
H e l d  f u r t h e r ,  t l ia t  h a v in g ' r e g a r d  to t h e  o th e r  e v id e n c e  

o n  th e  r e c o r d  a n d  in  t l io  a h a cn ce  o f  a n y  in sta n ce s  d i r e c t ly  
h ear in g - o n  th e  p o in t ,  th e  c o n d i l i o n  la id  d o w n  in  th e  U iw a j-  
i -a m  u n d e r  th e  que .stion  w h o  m a y  he a dop ted -P ’ ’ viz.., th a t  
th e  a d o p te d  p e r s o n  s h o u ld  h e  o f  a lo w e r  g e n e r a t io n  th a n  th e ' 

p e r so n  a d o p t in g ’ C W ilso n ’ s T r ih a l  C u s to m  o f  th e  G -u rg a on  
D is t r i c t ,  p a g e  2 8 ) , m u s t  h e  ta k e n  t o  b e  m e r e ly  in d ic a t o r y  a n d  
n o t  m a n d a to T y .



1926 First wpfeal from the decree o f Lala Suraj
Shitab Singh Narain, Senior Subordinate, Judge, Gurgaon, dated 

the 17th August 1921, dismissing the 'plaintiffs\ suit. 
H a z a s i  S in g h , Shamair Chand, Sagar Chand and Parkash

Chand, for Appellants.
Oertel and G. S. Salaeiya, for Respondents.
The judgment of the Court was delivered by—
Cam pbell  J.— T his appeal has abated so fa r  as 

three appellants and six  respondents are concerned, 
but adm ittedly this fact does not necessitate the dis
m issal of the whole appeal and its effect does not 
require consideration since the appeal m ust fa il oi£ 
its merits.

The suit was by the collaterals of one Ganga 
Sahai, a Chauhan Rajput of the village of Bahora 
Kalan in the Gurgaon District, for possession of his 
landed estate, part of which is in the hands of an
other collateral Hazari Singh and part in the hand-̂  
•of alienees from Hazari Singh and from Mussammat 
Anar Kaur, the widow of Ganga Sahai.

The defeto.ce was that Hazari Singh was the 
validly adopted son of Anar Kaur, and
as such the sole and rightful heir of Ganga Sahai. 
The lower Court has upheld this contention, and the 
plaintiffs appeal.

There can be no doubt that the lower Court was 
'correct in holding that the parties being agriciiltural 
Rajputs for many generations past, are ordinarily 
governed by custom and not by Hindu LaW-. We 
agree also with the lower Court that the factum of 
adoption of Hazari Singh by 'Mussammat Anar Kaur 
in the manner laid down by Riwo/j-i-am as re-, 
^uisite has been proved. The Riioaj-i-am is clear 
that among Rajputs of the Gurgaon District a widow
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can, without any permission, adopt one of hei 1926
husband’s male relatives a-s her husband’s heir. The 
statement to this effect in the Riwaj-i-am is support- v.
ed by instances and also by the results of an elaborate SisfSH.
enquiry made by the Settlement Officer in 1875.

The only point which helps the appellants in any 
way is a passage in the Riwdj-i-&m dealing with the 
question of ‘ who may be adopted.’ It is there set forth 
that the adopted son ought to be a member of the 
family of the adopter. I f  the adopter be a widow he 
ought to be a member of her husband’ s family. The 
son of the husband’s elder brother has a preferential 
right over the younger brother’s son. Eailing" them 
preference goes to the more distant male relatives re
lated through males. The ado'pted person should 
iliona chahiye) of a lotoer generation than the ferBon 
adopting (whether one or two generations lower).
(Wilson’s Tribal Custom of the G-urgaon District,

,page 28)'.
, 'Hazari Singh was a distant collateral in the: 10th 

degree o f Ganga Sahai as were the plaintiffSj and it 
does not appear that (Janga Sahai ' \;left any nearer ■ 
male relative. The common ancestor is Tulsi Das, 
and Ganga Sahai is in the 9th generation from Tulsi 
Das, while Hazari Singh is in the 8th. The adoptee 
therefore is in a higher generation than that of the 
adopter. It is not clear from its actual words 
whether the sentence italicised above regarding the 
generation in which the adopted person should be is 
mandatory or merely indicatory. There are no in
stances which solve the question, but in this parti
cular case there is proof that Hazari Singh’s adop
tion by Mussammat Anar Kaur took place many years 
ago and that Hazari Singh has since been continu
ously recognised as her adopted son by the com-
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1926 munity, including at least some of the plaintiffs. We
^ take this fact to be evidence that the adoption of a

S h ita b  S in g h  . \
V. distant collateral younger than the deceased husband, 

.TTazari Singh, still in a higher generation was one sanctioned by 
custom, and we deduce that the provision in the-
Riwaj-i-am referred to above means no more than 
that when it is a question of adopting a distant 
male relative it is fitting that endeavour be made 
to select one in a lower generation than that 
of the adopter. Our view that failure to do- 
so does not invalidate an adoption is supported 
by the comprehensive language in which, in a 
separate passage, a widow is empowered to adopt 
“ any one she pleases of her husband’s male 
relatives related through males."’ There are also two 
other passages which are at least consistent with it, 
one permitting the adopted to be a married maii with 
children and of any age whatsoever, and the other per
mitting him to be the son of a woman whom the
adopter could not have married.

There is thus no ground for interference with the 
lower Court’s dismissal of the suit on the ground that 
Hazari Singh was the legal heir of G-anga Sahai. Wei" 
dismiss the appeal with costs.

' c . H. o ,
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