VOL. VII] LAHORE SERIES. 113

APPELLATE cCiVIL,

Before Mr. Justice Campbell and Mr. Justice Zafar AL,
BUDHU MAL PARMA NAND (PLAINTIFF)
Appellant

VETSUS
GOKAL CHAND aND orHERS (DEFENDANTS)
Respondents.
Civil Appeal No. 1504 of 1924.

Negotiable Instruments Act, XXVI of 1881, section 76
‘(CZ)__—[]“n(h'——pm.\*enmnenf of—'u;item not necessary—IDrawer
and drawee same person—Cause of action—IUnstamped hundi
given, in liew of prior promissory note, for balance due—
whether plaintiff can fall beck on original loan.

The defendants executed two promissory notes payable on
-demand in respect of loans borrowed from the plaintiffs and,
after paying a portion of the principal and interest thereon,
received back the promissory notes in exchange for the three
hundis in suit which were drawn by defendants on a firm
owned by themselves, and under which the plaintiffs were
to be paid on certain dates sums which were equivalent to
the balance of their loans unpaid on the promissory notes.
The trial Court dismissed the suit in respect of tweo of the
hundis on the ground that they had mot heen presented af
maturity, and in respect of the third hundi on the ground that
it was iradmissible in evidence being unstamped.

Hedd, that as the drvawer and drawee of the ﬁxst two
‘hundis were the same person and the inability of the defen-
dants to suffer damage thereby was obvious, no presentment
was necessary (vide section 76 (d) of the Negotiable Instru-
ments Act).

Packlaniri Lal v. Ml C]de L, followed.

Held further, that whether parties intended qubsequenf
hundis to be an ahsolute or a conditional payment of the
original debt is a question of fact to be decided in each case,
and tha,t ‘in this particular ms‘cance for the sum enteled
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on the unstamped hundi, the plaintiffs could revert to the
original loan as the basis of their claim.

Rahmat Ali-Muhammad Faizi v. Dewa Singh-Man Singh
(1), followed.

First appeal from the decree of Lala Dwarka
Parshad, Sewnior Subordinate Judge, Ambala, dated
the 30th May 1924, dismissing the plaintiff’s suit.

Saro NARAIN, SHaAMAIR CHAND and SAGAR CHAND,
for Appellant.

Nemo, for Respondents.

The judgment of the Court was delivered by—

CampeerL J.—The parties to this suit are the
firm Budhn Mal-Parma Nand, plaintiffs, and (1) .
Gokal Chand, (2) Hari Chand, (3) Puran Chand and
(4, 5 and 6) the three minor sons of Gokal Chand, de-
fendants. The suit was based on three Aundis, all
dated the 4th June 1922, (1) for Rs. 2,500 due after
245 days, (2) for Rs. 2,500 due after 355 days and
(8) for Rs. 250 payable after 800 days. The suit was
instituted on the 29th May 1923.

The lower Court dismissed the suit on the grounds
that there was no proper presentation of the first two
Aundis on the dates of maturity, that the third Aunds
was not properly stamped and so was inadmissible in
evidence, and that the plaintiffs could not fall back
‘upon the original consideration for it because. the
plaintiffs intended the Aundi to be an absolute pay-
ment of the previous debt.

In appeal it is argued in respect of the first two
hundis that presentation was not necessary because
the drawers were themselves the drawees. These
hundis were signed by Hari Chand for himsgelf and.

Gokal Chand and by Puran Chand, and they were

(1) (1923y I.L.R. 4 Lah. 151,
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drawn upon Janki Das-Bishambar Das. The defen-
dants Gokal Chand and Hari Chand pleaded that
they themselves were the sole owners of the firm Janki
Das-Bishambar Das. Puran Chand’s plea was that
he signed the Aundis merely as a witness, a point
which, as our judgment will show, is yet to be decided.

We agree with the finding of the lower Court
that the Aundis were not presented, but it was held
in Packkawri Lal v. Mul Chand (1), that when the
drawer and the drawee of a Awndi are the same person
no presentation on due date is necessary, as from the
nature of the case the drawer cannot suffer damage
from the want of such presentation, and thus section
76 clause (d) of the Negotiable Instruments Act ap-
plies. The learned Subordinate Judge has observed
in his judgment that the plaintiffs did not rely om
“section 76 (d), and did not show that the defendants
could not suffer any damage owing to mon-presenta-
tion; but it seems to us that the inability of the draw-
er to suffer damage is obvious, and that it was not
necessary for the plaintiffs to make a specific reference

in their pleas to section 76 (4). We hold on the first:

issue that no presentation of the hundis was necessary.

As regards the third Aundi for Rs. 250 we again
disagree with the learned Senior Subordinate .Judge
who correctly stated that it is a question of fact to
be decided in each particular case whether the parties
intended the subsequent hundi to be an absclute or
a conditional payment of the original debt, and that
the presumption was that the effect of giving or tak-
ing of a bill or note was that the debt was cond1t1on~
ally paid. The learned Subm dinate Judge oonsmer-
ed that this presumption was rebutted in the present
case by the fact that prevmus, promis ry .
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original debt were returned to the defendants. Ac-
cording to the plaintiffs’ statement in the lower Court
which was admitted by the defendants, matters com-
menced by two loans by the plaintiffs to the defen-
dants as proprietors of the firm Janki Das-Bishambar
Das, the first of Rs. 4,000, and the second of Rs.
6,000. Promissory notes were taken and the defen-
dants made certain payments both of interest and of
principal. On the 4th June 1922, Rs. 5,250 remained
due from the defendants and they received back the
promissory notes and executed the Aundis in suit ac-
cording to which they were to pay up the wxsount
within the periods fixed in the Aundis. In our opi-
nion the principles of law applicable are laid down in
Rahmat Ali-Muhammaed Faizi v. Dewa Singh-Man
Singh (1), and we think that the learned Subordinateé
Judge has overlooked the improbability of the plain--
tiffs’ agreeing to take a mere piece of waste paper as
an absolute payment of a portion of their debt. The
intention of the parties seems to us to have been to
grant time to the defendants in lieu of making them
liable on promissory notes payable on demand. We
hold, therefore, on issue No. 11 that the plaintifis can
revert to the original loan and make it the basis of
their claim in respect of Rs. 250 of the third Zundi.

The suit has been determined by the lower Court
on these two preliminary points. We accept the ap-
peal, and setting aside the judgment of the lower
Court we remand the suit for a fresh decision on the
other issues under Order XLI, rule 23, Civil Proce-.
dure Code. The stamp on appeal will be refunded
and costs will be costs in the cause. The question
whether the suit was premature or unduly precipitate
in regard to the second hundi payable after 355 days

(1) (1923) I.L.R. 4 Lah. 151,
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and the effect of such being the case remains open.
The above order applies only to the three defendants,
Gokal Chand, Hari Chand and Puran Chand, since
before us the plaintiffs have withdrawn their appeal
against the three minors Miwan Mal, Brij Lal and
Bihari Lal, and so far as they are concerned the dis-
missal of the suit by the trial Court will stand.
N. F. E.
Appeal accepted in part;
Case remanded.
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Civil Appeal No. 2616 of 1921,
" Custom—Adoption—by widow—of a collateral one degree
higher than Ter deceased hushand—Rajputs of Mavza Bahora
Kalan, Gurgaon district—Riwaj-i-am

Held, that the parties being agricultural Rajputs for
many gencrations past were governed by custom and not by
Hindu TLaw.

Held also, that among Rajputs of the Gurgaon district,
as stated in the Riwej-i-am, a widow can without any per-
mission adopt one of her husband’s male eollaterals as her
hushand’s heir,
Held further, that having regard to the other evidence
on the record and in the absence of any instances directly
beanng' on the point, the condition laid down in the Riwaj-
t-am under the question ‘‘ who may be adopted?’’ wiz., that
the adopted person should be of a lower generatlon than the
person adopting (Wilson’s Tribal Custom. of bthe Grurgaon

- District, page 28) ) must be taken to be merely mdlca.tory and.
not mandatory.



