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B U D H U  MAL P ARM A NAND ( P l a in t if f )  1926
Appellant

versus
GOKAL CHAND a n d  o th e r s  (D e f e n d a n t s )

Respondents.
Civil Appeal No. 1504 of 1921.

NegotiaMe Iristruments Act, X X V I  of 1881 ̂ section 7t 
(̂d)— Bundi—presentment of— where not necessary—Drawer 

■and drawee same ferson—-Cause, of action—ITnstmivped hundl 
given, in lieu of 'prior promissory note, for balance due— 
whether plaintiff can fall hach on original loan-

The defendants executed two promissory notes payable rm 
■demand in respect of loans borrowecl from tlie plaintiffs and, 
after paying- a portion of tlie principal and interest tbereon, 
received back tlie promissory notes in excbange for tbe tliree 
Imndis in suit wliicli were drawn by defendants on a finn 
owned by tbemselves, and Under wMcb tbe plaintiffs were 
to be paid on certain dates sums wliieli were equivalent to 
tKe balance of tbeir loans tinpaid on tbe proniissory notes.
Tlis trial Gonrt dismissed tbe snit in respect of two of tlie 
Iinndip; on tlie gTonnd tbat tliey bad not been presented at 
maturity, and in respect of tlie tliird bundi on tbe ground tbat 
it was inadmissible in evidence being nnstamped.

HeM., tbat as the drawer and drawee of tbe first two 
'bnndis were tbe same pei\soii and tlie inabilitjr of tlie defen
dants to suffer damage tbereby was obvious, no presentment 
was necessary (ride section Tfi {d) of tlie iSI’egotiable Instru
ments Act).

Pac'kkauri LaX v. M v l Chand (1), followecl.

R eid  further, tbat wlietber parties intended subsequent 
bundis to be an absolute or a conditional paynient of tbe 
original debt is a question of fact to be decided in eacb. case, 
and tbat in tliis particular instance, for tbe sum entered

(1) (1923) I. li, B. 44 All. 554.



1926 on tlie Tinstamped Inindi, tKe plaintiffs could revert to tlie
origiaal loan as tHe basis of -fclieir claim.Bitbhu M a l-

pAiEMA IN’and Rahmat AU-Muhammad Faid y. Dewa Singh-Man Singh 
v .  ( 1 ) ,  f o l l o w e d .

First affeal from the d&oree of Lala Dwarka 
Parshad, Senior Suhordinate Judge, A mhala, dated 
the 30th May 1924̂  dismissing the 'plainti-ff’s suit.

Sheo N a r a in , Sh a m a ir  Chand and Sag-ar  C h a n d  ̂
for A ppellant.

Nemo, for Respondents.
The judgment of the Court was delivered by—
C am p b ell J .—The parties to this suit are the 

firm Budhu Mal-Parma Nand, plaintiffs, and (1) 
Gokal Chand, (2) Hari Chand, (3) Puran Chand and 
(4, 5 and 6) the three minor sons of G-okal Chand, de
fendants. The suit was based on three hundis  ̂ ail 
dated the 4th June 1922, (1) for Es. 2,600 due after 
245 days, (2) for Es. 2,500 due after 355 days and
(3) for Rs. 250 payable after 300 days. The suit was 
instituted on the 29th May 1923.

The lower Court dismissed the .suit on the grounds 
that there was no proper presentation of the first two 
hundis on the dates of maturity, that the third 
was not properly stamped and so was inadmissible in 
evidence, and that the plaintiffs 'could not fall back 
upon the original consideration for it because the 
plaintiffs intended the to be an absolute pay
ment of the previous debt;

In appeal it is argued in respect of the first two 
that presentation was not necessary because 

the drawers were themselves the drav  ̂ These 
were signed by Hari Chand for himiself and 

Gofcal Chand and by Puran Chand, and they were

114  INDIAN LAW REPORTS. [VOL. [VII

(1) (1923) I. L. R. 4 Lah. 151.



drawn upon Janki Das-Bishambar Das. The defen- 1926 
dants Gokal Cliand and Hari Chand pleaded that 
they tliemselves were the sole owners o£ the firm. Janki P a e m a  H’a o t  

Da,s-Bishambar Das. Pnran Chand’s plea was that 
he signed the JiuTidis as a witness, a- point
which, as our judgment will show, is yet to be decided.

We agree with the finding of the lower Court 
that i]iQ hundis were not presented, but it was held 
in Pachkauri Lai v. Mul Cliand (1), that when the 
drawer and the drawee of a Jiimdi s,tq the same person 
no presentation on due date is necessary, as from the 
nature of the case the drawer cannot suffer damage 
from the want of such presentation, and thus section 
76 clause (d) of the Negotiable Instrmnents Act ap
plies. The learned Subordinate Judge has observed 
in his judgment that the plaintiffs did not rety on 
section 76 (d), and did not show that the defendants 
could not suffer any damage owing to non-presenta
tion; but it seems to us that the inability of the draw
er to suffer damage is obvious, and that it was not 
necessary for the plaintiffs to make a specific reference 
in their pleas to section 76 (^). We hold on the first: 
issue that no presentation of the hm-dis necessary.

As regards t\ie. liundi for Es. 250 we again 
disagree with the learned Senior Subordinate Judge 
who correctly stated tliat it is a question of fact to 
be decided in each particular case whether the parties 
intended the subsequent Jumdi to be an absolute or 
a conditional payment of the original debt, and that 
the presumption was that the effect of giving or tak
ing of a bill or note was that the debt was condition
ally paid. The learned Subordinate Judge consider
ed that this presumption was rebutted in the present 
case by the fact that previous promissory notes for the
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 ̂ 1926 original debt were returned to tlie defendants. Ac- 
Budhu M al- cording to the plaintiffs’ statement in the lower Court 
VAmsiA Naot) which was admitted by the defendants, matters com- 

Gokal^Ohand. ™® ĉed by two loans by the plaintiffs to the defen- 
da.nts as proprietors of the firm Janld Das-Bishambar 
Das, the first of Rs. 4,000, and the second of Bs.- 
6,000, Promissory notes were taken and the defen
dants made certain payments both of interest and of 
principal. On the 4th June 1922, Rs- 5,250 remained 
due from the defendants and they received back the 
promissory notes and executed the hundis in suit ac
cording to which they were to pay up the ‘isiount 
within the periods fixed in the hundis. In our opi
nion the principles of law applicable are laid down in 
Rahmat Ali-Mibhammad Faizi Y. Dewa SingJi-Man 
Singh (1 ), and we think that the learned Subordinate 
Judge has overlooked the improbability of the plain
tiffs' agreeing to take a mere piece of waste paper as 
an absolute payment of a portion of their debt. The 
intention of the parties seems to us to have been to 
grant time to the defendants in lieu of making them 
liable on promissory notes payable on demand. We 
hoidj therefore, on issue No. 1 1  that the plaintiffs can 
revert to the original loan and make it the basis of 
their claim in respect of Rs- 250 of the third

The suit has been determined by the lower Court 
on these two preliminary points. We accept the ap
peal, and setting â side the judgment of the lower 
Court we remand the suit for a fresh decision on the 
other issues under Order XLI, rule 23, Civil Proce
dure Code. The stamp on appeal will be refunded 
and costs will be costs in the cause- The questi on 
whether the suit was premature or unduly precipitate 
in regard to the isecotid himdi payable after 355 days
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and the effect of sucli being the case remains open. 
The above order applies only to the three defendants, 
Gofcal Chand, Hari Chand and Pur an C hand, since 
before us the plaintiffs have withdrawn their appeal 
against the three minors Miwan Mai, Brij Lai and 
Bihari Lai, and so far as they are concerned the dis
missal of the suit by the trial Court will stand.

2V. F. B.
A'pfeal accefted in'part; 

Case remanded.
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A P P E L L A T E  C i¥ IL . ,

Before Mr. Justice Camphell amd Mr. Justice Zafar Ali.

SHITAB SINGH an d  others (P lain tiffs) ^̂ 2.6̂
Appellants 

versus
H AZARI SINGH a n d  o t h e r s  ; (D e f e n d a n t s )

Respondents.
Civji Appeal No. 2616 of 1921.

Gnstomr—̂ Ado'ptiorvr—'hy imdo-w—of a Gollateml one degree 
higher than Tier deceased Im^baJid—̂ Rajputs of Mduzo, Saliora 
Kalan.  ̂ ih if fj a on Kiwaj-i-am

TIeld, tKat tlie parties heing agi'ioiilttiral E-aJputs for 
many generations past were go-verned by custoio. and not hy 
Hindu.■■ Law.'

H e ld  t h a t  a m o iig  R a jp i i t s  o f  t l ie  G a rg ’a on  d is tr ic t ,,

a s s ta te d  in  t l ie  a  w id o w  w it l io n t  a n y  p e r 
m is s io n  a d o p t  o n e  o f  l ie r  ln if!l)a n d ’ .s m a le  c o lla te r a ls  as h er  

h u s b a n d ’ s h e ir .
H e l d  f u r t h e r ,  t l ia t  h a v in g ' r e g a r d  to t h e  o th e r  e v id e n c e  

o n  th e  r e c o r d  a n d  in  t l io  a h a cn ce  o f  a n y  in sta n ce s  d i r e c t ly  
h ear in g - o n  th e  p o in t ,  th e  c o n d i l i o n  la id  d o w n  in  th e  U iw a j-  
i -a m  u n d e r  th e  que .stion  w h o  m a y  he a dop ted -P ’ ’ viz.., th a t  
th e  a d o p te d  p e r s o n  s h o u ld  h e  o f  a lo w e r  g e n e r a t io n  th a n  th e ' 

p e r so n  a d o p t in g ’ C W ilso n ’ s T r ih a l  C u s to m  o f  th e  G -u rg a on  
D is t r i c t ,  p a g e  2 8 ) , m u s t  h e  ta k e n  t o  b e  m e r e ly  in d ic a t o r y  a n d  
n o t  m a n d a to T y .


