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APPELLATE CBIMIMALs

Befofe Sir Shadi Lai, Chief Justice and Mr. Justice 
LeRossignol,

SHEEU AND GAMA, Appeilants'

Dm, 2 0 . The c r o w n ,  RespondeBt,
Crlisiic®! Appeal N®, SS5 of 1923.

Indian Penal Code, I860, section 302— Death 'penalty--  ̂
where accused were under the infltien&e of drinks

The Sessions Judge lield that tke culprits went to tlie 
field of tlie deceased with tlie deliberate purpose of striking 
dowm Sazawar (deceased), but he refrained from inflicting 
the death penalty on the sole ground that tlie ofiendera w@r® 

’ at the tme oi the assault nader the influence of liquor. 
There was no evidence to shew that the culprits were ia a 
state of intoxication.

Beld  ̂ that the attack was a premeditated onej and the 
mere fact that the accused had taken some liquor was not a 
sufficient reason, for not imposing the penalty of death.

Evidence of drunkenness falling- short of a proved in­
capacity in the accused to form the intent necessary to 
constitute the crime, and merely eatablishing- that his mind: 
was aSected by drink so that he more readily gave way 
io some violent paBsionj does not rebut the pxesumptiou tliat 
a man intends the natural consequence ol his acts.

I)if6QtOT of Public Frose(nttion& -V, Bsard \l)f followed^
Pal Singh r. The Cfown (2), distinguished.

- Af'pml from the order ofyBsixchj^ Setva 
Singh, Sessions Judge, Lyallpuvy at Sheikliupura, 
dat0d the 22nd June^ 19SS  ̂ conviGting^

^ . Ghulam; :MoHY-TJD*im /ior;- Appellants,;
Eam LaLj for G :: for

' Eespondent,'

: ; Oases 479. (2) 28 P. K. (Or.) 1917.



The judgment o f the Court was delivered b y 1923
Sir bHADi LaIj C. J.—Or the sftsriioon of fcli6 SHEjtu

9tli March, 1923, one Sazawar, an ̂ 4 mm of the vil- ^
lage Hawan Kot in the district of Sheikhnpura, was 
subjected to a merciless assault, in the course of which 
he sustained no less than 34 injuries. To these in­
juries the victim succumbed within three or four 
hours. Two persons, namely, Sheru and Gama, have 
been found guilty of the murder of Sazawar: and
have been sentenced under section 302, Indian Penal 
Code, to the penalty of transportation for life each.
The prisoners have preferred a joint appeal against 
their conviction, and we have also before us an ap­
plication by the Local Government praying for an 
enhancement of the sentences imposed upon them.

The evidence for the prosecution leaves no doubt 
that otie Mmsammat the widow of Maula.
a relative of the prisoners, contracted a liaison witlt 
Shahab Bin, the sister’s son of the deceased Sazawar.
This intrigue caused resentment to Gama and 
Sheru, with the result that the lovers left the village 
and migrated to Malakpur where they began to live 
as husband and wife. The convicts did not, ho-w- 
ever, like the marriage and were seeking an oppor­
tunity to cause injury to Shahab Din and his wife.
It is beyond dispute that on the 27th February, 1923, 
'Mti>ssammat Rakhi made an application under section 
107, Criminal Procedure Code, to a Magistrate, al­
leging that Gama, Sheru and seven other persons 
named therein were inimically disposed towards her 
and her husband and intended to assault them, and 
praying that they should be called upon to furnish 
security to keep the peace. It is alleged on behalf of 
the prosecution that the convicts could not find any
opportunity to cause harm to Shahab Din or his wife^

b2
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The Cbown.

1923 and that they accordingly decided to assault Sazawar
„ ■" wlio was not only the maternal uncle of Shahab Din
DHERU y

but had also adopted him as his son.
On the day in a^uestion a fair was held at a well 

situate outside the village Nawan Kot, and ŵ as at­
tended by a party of pilgrims and the inhabitants of 
the village including the prisoners Sheru and Gama. 
It appears that these two persons had taken liquor 
and that, in a spirit of bravado, they declared that 
they were going to the deceased’ s field in order to kill 
him. The witness Labh Singh, who overheard them, 
galloped off on a mare to Sazawar's field, and warn­
ed him of the danger. Thereupon Sazawar left the 
field and ran ofi towards the west, while his com­
panion Ranj ha, who was wwking with him in the 
field, went off in another direction. Shortl}* after­
wards, the culprits arrived and, finding Sazawar 
absent, they followed him to another field where he 
had concealed himself, attacked him with di dang and 
a hatchet, and inflicted upon him a large number of 
injuries. Upon hearing the outcry of the victim his 
cousin Alyas, who was cultivating bis land at a short 
distance, hastened to the spot, and saw both the pri­
soners beating his relative. He tried to intervene 
but was himself threatened and was rescued by Labh

■ 'Singh..' , ■ ■ ,
This, in brief, is the story for the prosecution and 

it is fully established by the evidence of a large num­
ber of witnesses. Two of them, namely, Alyas and 
Barkat, saw the convicts beating the deceased, and 
there is no reason to suppose that they are not telling 
the truth'. Tlieir story receives corroboration from 
the evidence of Ranjha who saw both the prisoners 
coming to the field v^ere he was working with the de- 
eeased. ,We have also the testimoney of Labh Singh

52  INDIAN LAW REPORTS. [vOL, VII



;wIio states that lie hastened to the scene on hearing , 
the outcry of Alyas and found Sazawar lying injur-  ̂ Sheeu 
ed on tlie ground and the two accused grappling with gbowf* 
Alyas. It is true that Lab,h Singh's'name was not 
mentioned in the first infc^mation report which was 
recorded by Alyas on that very day; but both the pri­
soners admit that not only Labh,Singh but also Alyas 
and Barkat were present'in the field in which the de­
ceased was lying injured. There can, therefore^ be 
no doubt as to the presence of these witnesses at or 
near the scene of the occurrence, and -we are inclined 
to think that Labh Siiigh',' when he says that he did 
not see the actual assault, is ttying to favour the pri­
soners. Be that as it may, there is ample evidence on 
the record that both of them' inflicted upon the de­
ceased a large number of injuries which resulted in 
his death a few hours afterwards.

The defence put forward by t^e prisoners does 
not require any elaborate discussion- They try to 
make out that the deceased was beaten by some Sikhs 
belonging to a village ^̂ calle  ̂ Mangawala, but the 
learned Vakil for the appellants lias not invited ̂ our 
attention to the evidence produced in support of this 
version. Indeed, he admits that he does not wish to 
rely upon that evidence, and he has contented himseli  ̂
with criticising the evidence produced by the prosecu­
tion. The assessors aiid the learned Sessions Jiidge 
have concurred in declaring the accused to be guilty, 
and, after examining the entire material placed be­
fore us, we have no hesitation in endorsing that con­
clusion.

As regards the application for enhancement, we 
find that the learned Sessions Judge holds that the 
culprits went to the field of the deceased with the 
deliberate purpose of striking down Sazawar/’ but
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1923 he has refrained, from, inflicting the death penalty 
Sheeti groiind that the offenders were, at the time

of the assault, under the influence of drink. It may 
‘ be conceded that both the prisoners had taken liquor, 

but there is no evidence to show that they were in a 
state of intoxication. Indeed, the evidence leaves no 
doubt that before they proceeded to the scene of the 
incident, they had declared their intention of assault­
ing the deceased, and that they then walked about a 
mile, pursued their victim, and inflicted upon him a 
large number of blows but were careful enough not 
to deal a deadly blow on the head or any other vital 
part of the body. The attack was a premeditated 
one, and we are not prepared to hold that the mere 
fact that they had taken some liquor should be re­
garded as a sufficient reason for not imposing tb^ 
penalty of death. As held by the House of Lords in' 
D ir e c to r  of PiiMic Pfoseciitions B e a r d  (1 ), evidence 
of drunkenness falling short of a proved incapacity in 
the accused to form the intent necessary to constitute 
the crime, and roerelv establishing that his mind was 
affected by drink, so that he more readily gave way to 
some violent passion, does not rebut the presumption 
that a man intends the natural consequences of his 
acts. The learned Sessions ludge has relied upon the 
judgment in Pal Smgli v. (2) . but we find
that there were peculiar eircumstances in that case 
which led the Court to commute the sentence of death 
to one of transportation for life. It appears that the 
convict had no motive to cause the death of his victim 
and that the attack was a sudden one. These and 
other circumstances influenced the Court in holding 
that there was no adequate ground for making a. 
distinction in the matter of punishment between th€

(1) (1920) Appeal Gases 479. (2) 28 P. R. (Or.) 1917.
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■aceiised wlio had been sentenced to deatli and his com- 
■rade who had been sentenced only to transportation 
for life. In the case before us we are clearly of opi­
nion that both the prisoners primed themselves with 
drink in order to wreal£ their vengence upon their 
enemy and beat him mercilessly, and we consider that 
they deserve the maximum punishment provided by 
law. We accordingly enhance the sentence in the 
case of each of the convicts to one of death.

A. N. C.

A jyplicatioTi by the Crown accB'pted, 
Sentence enlimiced.
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APP ELLATE CIVIL.

Before Mr. Justice 'MaHineaii and Mr. Justice F f o r d 19‘'’0
L A L  C H A N D  an d  oth ers  (D epe n d an ts), 

A ppellants,
■ 'DST'SUS

H A K S  K T J M A B  AND OTHEiis <P l a in ^^) 
t if f s ), L A K H M I  D E V I  AND ;v Bespondents,'
'OTHERS ( D e f e n d a n t s )  ; : ,, : )  :

Civil Appeal No. 95 of 1921.

Ciistom^PiT-empUonr—̂ Jhel'iimto'ian'-,
THe plaintife sued for pre-emption in respect of a liouse 

by virtue of tlieir ownersliip of a se?'-ai oalled Serai 
Saiii', -wliicli, -was contigiioiis to tlie liouse sold. It found 
as a fact tli.at tlie liouse sold, tlie plai3itif£s’ Fiprai, and a. 
fe%v other liouses and sliops formed a block, Avliidi was 
Ij'oTinded on all sides ty  roads and formed part, of an area 
Trliicli was kno-wn iit 1860 as tlie ChaJda Mohalla, l̂ ut wHcli 
was now no longer known as a separate MohalJn. Tliere 
liad not been a single instance o£ tlie exercise of tlie right 
of pre-emption in this pai’ticnllar block, nor was there any 
-evidenee to show that the custom existed in any part of the 

o ld  ChaTila MohaUa in which the Mock was ineluded.


