
out in the order of the 28th of Maixli 1930, Indeed, ^
the learned advocate for the assessee frankl}^ and Commis-
properly conceded that there was evidence to justify ixcome-t.«, 
the order that the Assistant Commissioner then passed.

In these circumslances no question of law arises, and 
we answer the reference in that sense. The assessee , Fiim. 
upon whose application the reference has been made 
must pay the costs of the Commissioner, the advocate’s 
fee being assessed at 10 gold mohiirs.
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IN CO M E-TA X A PPLIC A TIO N .
Before S ir  A rth u r Page, Ki- K C ., Chief Jiisficc, M r. Justicc Das and  

Mr. JiisHcc Mairug Ba,

A.K.R.P L.A. CH ETTYA R FIRM ^
V- Dec. 17,

T H E  COM M ISSION ER O F INCOM E-TAX, BURMA.

Income-tax Act (X I of 1922} S. 66~ Rcfirrcncc to High Court—Afpcllatc 
order utidar i. 31 or 32— Reference limited to qucsiioiis of law arising  
out of order.

S. 66 12) of the Inccme-tnx Act provides for a. reference to the
High Court of any question of law arising out of an order made pur­
suant to s. 31 or 32 of the Act.

W here an assessee appealed to the Assistant Commissioner figainst 
the order of an Income-tax Officer under section 27 refusin}: '̂ to cancel 
an atscssnieiit n-ade under section 23 (4), on the ground that he had 
not proved that there was sufficient cause for not producing hia accoinits 

in  time, and Ihe Assistant Commissioner held that the assessee had
failed to show sufficient cause-

H eld  that the only question of law that can arise is whether there
was evidence upon which the Asssislant Commissioner conld have based
his order, and the question whether the assessment as made was valid 
was n ot a question of law that could arise out of the order of the 
Assistant Commissioner,

Daniel for the assessee.
A. Eggar (Government Advocate) for the Crown/
P a g e , C.J., D as and M aung B a , ]] .—-In Civil 

MisGellaneous AppHcation No. 129 of 1930 the same 
assessee in the circumstances which we have stated

* Civir Miscellaneous Application No. 129 of 1930.



in the order that has been passed in Civil Reference 
A.KR.P.I..A. No. 15 of 1930, applied to the Comiiiissioner of 

Iiicoaie-ta,}f under section 66, sab-sectioii (2), tliat he 
™ s h o u l d  Stare  a ca;?e for the decision of the High Court
i. til-, {.■■l-i'M'.iIS-

wiiii respect to the foilowirig further questions oi law 
1 ,. /y - .iei: he contended arose ooi of the order of the 

Assiahuit Comirhssioner of the 28th of March 1930
Wiiether tlie onicer was justiiied in declining to examine 

B a , JJ. tlii:' Rangoon accounts at aU because tlie Shan States accounts 
Vvere not produced, considerin;; the independent character of 
the two branclies.

(b) W hether an assessment of Rs. 1,20,000 by a mere com­
putation and without details when the assessee showed a loss 
is a b.’st of judgment assessment under section 23 (4) of the 
Act, or on the otiier iiand, considering the reasoning of the 
otlieer, a penal t. . •.nient.

Tl]e ConiiijA'-i'/iier refused to state a ca s e  under 
section 66 (2) in respect of either of these ques­
tions* The grounds upon vrhich tiie Commissioner 
'based his refusal were as follows :—

“ Section 66 (2) provides for a reference to the High Goort 
•ol any ciiiestjon oi law arising out of an order under section 31 or 
32, i.e.̂  an appellate order. The second and tliird questions 
reproduced al>ove do not arise out of tlie Assistant Commis­
sioner’s .appellate order, dated the 28th March 1930. In fact 
the second question was not raised in tlie appellate proceedings 
at ail. The third question cannot, and in fact does not, arise 
from the appellate order, since the assessment having been 
made lurder section 23 (4), tijere is no appeal against the 
assessment :is sucli, f/cfe the proviso to section 30 (1) of the 
Act. Tims neittier of these two questions can form the subject 
of a reference luuier section 66 (2j of the Act. ”

In these circumstances the assessee has applied 
to tlie Higii Court under section 66 (3) for an order 
requiring the Conimissioiier to state a case in respect 

. of the two questions of law set out abovCj and to, 
refer them for decision to the High Court,

In our opinion tlie application is wholly miscon­
ceived, and must be dismissed.
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A.S was stated in the order that was passed in 
Civil Reference No. 15 of 1930 the only question of a . k . r .p l .a ,  

taw that could arise out of the order of the Assis- fikm' 
tant Commissioner of the 28th of March 1930 was the commis- 
w hether there was any evidence upon which, the -Ax
Assistant Commissioner could base his order of the bvkma. 
28th of March 1930. P a g e ,

The order of the 28th of March 1930 was made M̂tuKcf 
io an appeal under section 30 (1) from a refiisa! of' ba, jj. 
the Income-tax Officer under section. 27 to cancel 
the assessment and proceed with a fresh assessriient' 
upon the ground that he was not satisfied that there/ 
was sufficient cause shown by tlie assessee prevent­
ing him from productlng the Shan States accounts 
pursuant to the notice duly served on him in that 
behalf under section 22 (4)„ In such an appeal the 
question whether the assessment was properly made 
or not was immaterial, and it  was equally immaterial 
m^iether the notice, which admittedly was served 
upon the assessee, caliiog upon him to produce the 
Shan States accounts, was valid or not. Neither of 
these two questions arose or could arise out of such 
order, and the learned advocate for the assessee again 
frankly and properly conceded ■ that that was so. In 
these circumstances there was no room for a reference 
to be made to the High Court in respect of such ques­
tions either by the Commissioner 52/0 w7o///, or on an, 
application duly made in that behalf by the assessee, 
dr/otherwise. • ;

In our opinion this application is misconeeived, 
and must be dismissed with costs. W e assess the 
advocate’s fee at five gold mohurs.
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