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out in the order of the 28th of March 1930, Indeed,
the learned advocate for the assessee frankly and
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properly conceded that there was evidence to justify ixcowerax,

the order that the Assistant Commissioner then passed.

In these circumslances no question of law arises, and
we answer the reference in that sense.  The assessee
upon whose application the reference has been made
must pay the costs of the Commissioner, the advocate's
fee being assessed at 10 gold moliurs,
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Incomic-tox  Act (XTI of 1922) S, 66— Reference fo High Court—sdppellate
order under w31 or 32-~Reference limiled fo questions of law arising
ount of order.

8. 66 12) of the Inccme-tax Act provides for a reference fo the
High Court of any question of law arising out of an order made pur-
suant to s. 31 or 32 of the Act

Where an assessee appealed to.the Assistant Comumissioner agrinst
the order of an lncome-tax Officer under scction 27 refusing to cancel
an asscssment made under section 23 i@, on the ground that he had
not proved that there was sufficient cause for not producing his accounts
in time, and the Assistant Commissioner held that  the assessee had
failed to show suofficient cause-

Held that the only question of law that can arise is whether there
was evidence upon which the Asssislant Commissioner could have based
his order, and the question whether the assessment as made was valid
was not a question of law that could ‘arise out of the order of the
Assistant Comumissioner. :

Daniel for the assessee.

4. Eggar (Government Advocate) for the Crown.

Pace, C.J.,, Das anp Mauneg Ba, J].—In Civil
Miscellaneous Application No. 129 of 1930 the same

assessee 1n the circumstances which we have stated‘

* Civil Miscellaneous Application- No. 129 of 1930.
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in the order that has been passed in Civil Reference
[T@_ 15 of 1930, applied to the Commissioner of
come-tax under section 00, sub-section (2), th at he

arose
oner of the

) Whether the wag justilied in declining to examine
the Rungoon ac g b all-becovse  the Shan States accounts
were ol p {, considering the independent character of

the two branches.

() Whether an assessment of Rs. 1,20,000 by a mere com-
putation and without details when the assessee showed o loss
is a bost of judgment assessment under scction 23 (4) of the
Aet, or on the other hond, considering the reasoning of the

officer, a penal assessment,

Comnzissioner refused to state a case under
66 {Z) in vespect of either of these ques-
grounids upon which the Commissioner

o

al were as follows :(—

ection 64 (2) wprovides for a reference to the High Court
of any question of luw arising out of an order under section 31 or
32, de, an appellate order. The second and third questions
%‘eri‘oduced above do not arise out of the Assistant Commis-
sioner’s appellate order, dated the 28th Muarch 1930, In fuct
the second question was ot vaised in the appeliate proceedings
at all. The third question cannot, and in fact does not, arise
from lhe appellate order, since the assessment having been
maede under section 23 (4), there is no appeal against the
assessment as such, wde the proviso to section 30 (1) of the
Act. Thus neither of these two questions can form the subject
of n veference under section 66 (2) of the Act.”

In these circumstances the asscssece has applied
to the High Court under section 66 (3) for an order
requiring the Commissioner to state a case in respect
of the two questions of law set out above, and to
refer them for decision to the High Court.

In our opinion the application is wholly miscon:
ceived, and must be dismissed.
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As was stated in the order that was passed in
Civil Reference No. 15 of 1930 the only question of
law that could arise out of the order of the Assis-
tant Commissioner of the 28th of March 1930 was
whether there was any evidence upon which the
Assistant Comumissioner could base his order of the
28th of Muarch 1938,

The order of the 28th of March 1930 was made

.

in an appeal under section 30 (1) from a vefusal of

the Income-tax Officer under scction 27 to cancel
the assessment and procc’”l with a fresh assessment

upon the ground that he was not satistied that there

was sufficient cause shown by the assessee preveni-
ing himt from producting the Shan States accounts
pursuant to the unotice duly served on him in that
behalf under section 22 (4). In such an appeal the
question whether the asscssment was properly made
or not was immaterial, and it was equally immaterial
whether the notice, which admittedly was served
upon the assessce, calling upon himn to produce the
Shan States accounts, was valid or not. Neither of
these two guestions arose or could arise out of such
order, and the learned advocate for the asscssee again
frankly and properly conceded that that was so. In
these circumstances there was no room for a reference
to be made to the High Court in respect of such ques-
tions either by the Commissioner suo mofu, or on an
application duly made in that behalf by the assessee,
or otherwise. , .
; In our opinion this application is misconceived,
and must be dismissed with costss We assess the
advocate’s fee at five gold mohurs.
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