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APPELLATE CIVIL.

Before Mr. Justice Mcirtineaii and Mr. Justice Jai Lai. 
jSTAND K I S H O R E  (P la.in t if f ) A p p ella n t  

versus
S U L T A N  S I N G H  AND a n o t h e r  (D e f e n d a n t s ) Oct.

R espondents.
Civil Appeal No. 2567 of 1916.

Civil Procedure Code, Act V of 1908, section 47y Order 
X X I  rule 92 (3)—~Scde in ed'ecution corifir-ra-ed— Suit tv con­
test voUdMy: of— whetdier coin-peterit and if not̂  ;ich ether 
it can he treated as an- airplieatjmi 'under section- 4:7.

Tlie plain-tifi sued for a declaration regarding tlie owner- 
sliip of a pai'fe of tlie i>roi)erty sold ira execution; proceedings, 
alleging' tliat lie (the plaintiff) liad pnrcluised it from the 
jndgment-debtor prior to the sale in execution.

' Held as regards the applicability of section 4T of the 
Qivil Procedure Code that the position of the plaintiff, t̂ îO' 
was himself (uu-i of 1 lie jndginent-dehtors an'd alleged that 
he had lonrcliased from t he judgineuit-dehtor again.st whonv the' 
execution proceedings were takeB, was di.stingiiishal)le from 
that of one wdio seeks to oLtain. possession of property on 
the sh'cngtJi of a sale in exe(.*ution wlncli has -taken place in 
his favoxir.

Cliotha liaui Mst. Kdrni-on- Bai (1), and Jihagu'citi t . 
Bunu'dri li,al (2), distinguished.

Held further, thsit whether or not; section, 4T of the Code- 
n.pplied, the sale having' heen con'fiiined and l>e(‘on)e aLsolute, 
the present suit, in. which the plaintiff was virtually .seeking' 
to hare the sale set aside, was barred by Order X X I  rule'
92 (3).

''(D'S’P.R: I9ls! (2) (19,08) I,L.R. 31 AIL 82 (r.B.).
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. 1925 Held also, tliat as tlie plaint was not presented to tlie
_  , Executing- Court it could not now be treated as an applica-KiSItOfeE T ^  .

tioii. under section 4< of tlie Code.
ScTLTAJf Sjkgh- First a/piyeal from the decree 6?/ Lala 

Lai KhosUi, Senior Subordinate Judge, i f  
the 30th May 1916, dismissing^,the flaint'i

M. S. Bhagat, for Appellant.
Sardha B,am and Jagan Nath Bha 

Respondents.
The judgment of the Court was delivered’
Martineau J.—One Shafkat ITlIali mortgaged his 

Re. 0-3-9^ share in certain shops to the defendants, 
who in 1914 obtained a decree in the Court of the 
District Judge of Delhi for sale on the mortgage. 
The property was sold in execution and purchased 
by the defendants themselves with the permission of 
the Court. The sale was confirmed and formal pos­
session was delivered to the defendants. The pre- 
sent plaintiff If and Kishore was a party to the suit 
brought on the mortgage arnd was one of the juclg- 
ment-debtors, but the application for execution was 
made against Shafkat IJllah only and it was only his 
share which purported to be sold. The plaintiii al­
leges that he had purchased a Re. 0-3-4 share in the 
property from Shaf&at Ullah in 1912, that after that 
only a Re, O-0-5-| share remained with Shafkat Illlah', 
and that the sale of a share in excess thereoi: in the 
execution proceedings was invalid, and he asks for a 
declaration that he is the owner of a Re. 0-3-4rsha,re. 
'The suit has been dismissed as barred by section 47 
of the Civil Procedtifei Code and the plaintiff appeals.

Reliance is placed for the appellant (m CMiJia 
Ram Y. 'Mussam7nat Karm ôn Bai which followed 
Bhagwati v. Bmwari Lai (2) • In those cases it
: . : 0:) S P.R. '1918.; (2) :(1908> I.L.R. -31 All. 82 'CF'bX



was held, rtliat-a (decree-holder who purchases at an 1926' 
.auction sale':writh the permission of the executing x 7sH43aB 
'Court, occupies the same position as any other auction 

"̂ q-ser : that a question arising between , him and 
i^int^debtor whose property has been sold,

)ossession thereof, after the confirmation of 
s not a question relating to the execution,

, or satisfaction of the decree; and that the 
^̂ Ider is not precluded by the provisions of

, 47 of the Civil Procedure Code from bring­
ing a separate suit to recover possession of the pro­
perty purchased by him. It is to be observed that 

"those were cases in which the plaintiff was seeking 
to obtain possession of the property on the strength 
-of the sale which had taken place in his favour, and 
.•are therefore not applicable to the present case, in 
which the plaintiff is seeking to avoid the sale, which 
“he contends was invalid. Further, whether or not 
section 47 of the Civil Procedure Code applies, we 
are of opinion that, the sale having been confirmed 
and become absolute, the present suit, in which the 
•plaintiff is . virtually seeking to have the sale set 
^aside, is barred by Order X X I, rule 92 (3).'

The appellant has also asked that i  ̂ the suit does 
■not lie his plaint may be treated as an application 
under section 47, but we are not prepareVI to grant 
this request, seeing that the plaint was hot presm̂  ̂
to the execiiting Court, which was the Court of the 
T)is,Lrict Judge, but to the Court of o Subordinate 
.'Judge.

,We accordingly dismiss the appeal with costs.

Appeal dismissed.
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