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May 4.

B efore  3 /r .  Justice Teh Chanel and 3fr. Justice Agha Haidar.

■ M A N G A T  E A I  (P la i^ ^ t if f )  A p p e lla n t 1927

rersus
B A B IT  SIN C tH  an d  a n o t h e r  (D e f e n d a n t s )

E.espondents.
Ciyil Appeal No. 1723 of 1926-

Interest— M ortgage— Compound interest on default o f 
payment— whether- penal— Indian Contract Act, I X  o f 1872,
■‘section 74— Civil Procedure Code, A ct V o f 1908, sect^ion 34—
■whether applicable.

H eld, that in tlie absence of proof of imdue infiTience a 
proTision for charging compoiind interest at the same rate 
as sim ple interest, on liulure of tlie m ortgagor to pay t t e  
principal or interest on the due date, is perfectly legal and 
cannot be relieved against on tlie mere ground of hardship, 
even tliongh the principal sum novs' claim ed exceeds tlie 
■amount originally  adTanced.

Khan  v. Dnni Chand. t l) , Balia Mai t .  Ahad Shah 
(2 ), Allah Din  v. Fateh Din  (3 ), and Khota Mam y . Nawaz 
(4 ‘)_, follow ed.

Held, further, that such a provision is not in itse lf i l­

legal or penal w ithin  the m eaning o f section 74 of the Con­
tract A c t provided th a t the com pound interest is chargeable 
at the same rate as th at at TS'hich sim ple interest was payable.

Sunder Koer v . Rai Sham Knshen (5 ), follow ed.
Held, also, that where there is a  stipulation in  the deed 

for the paym ent of com pound interest at a rate higher than  
th at of the sim]>le interest originally  payable under the deed,

. the m ortgagee m ay be allowed compound interest at the m m e  
rate as that at w hich  sim ple interest was payable under the  
term s of the deed.

Baid Nath v . Skamanand Das (6 ), and Rafrueswar Prosad 
Singh t . Rai Sham Kishen (7 ), follow ed.

(1) 101 p7 r . 1918 (P.O.) (4) (1922) I. L. E„ 4 Lali. 76.
(2) 124 P. R. 1918 (P. G.). (5) (1906) I. L/R. 34 GaL I50,m <P . C.).
(3) 31 P. R. 1918. (6) (1894) I. L. R. 22 Cal. 143, MS.

(7) (1901) I. L. R. 29 OaL 43.
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192T Held, lastly, tliat section 34 of tlie Civil Procedure Code
------ - lias 310 applicability to a suit for recovery of the amount due

llAKGAT Eai mortgage, aiidHhe Court lias no power to award interest
Babtt ̂ Singh other than the contractual rate (provided it is not penal) 

up to the date fised for payment.
HcLrgoandas v. Mohanblicii (1), per Sir L. Jenkins 0 . J. 

and Rajivanta Kutvwcir v. Shiaiii NdTCiin Singh (2), followed.
Mulla’s Civil Procedure Code, Stli Edition, page 106, re­

ferred to and approved.

First ayfeal from the decree o f Rai Sahib Lala 
ShM u Mai, Senior Subordinate Judge, Amhala, 
dated the 15th March 1936, directing the defendants 
to fa y  to the 'plaintiff the sum of Rs. 4.,T73-12-0, etc.

S h a m a ir  C h a n d  and B a s a n t  K r i s h a n , for A p­
pellant.

Nemo, for Respondents.
J udgment.

Tee CHAim J. Tek Chand J .— On the 15th of February 1922 
defendants-respondents Babu Singh and Tota Singh 
executed a deed o f mortgage without possession in 
fayour of Mangat Rai, i^laintiff-appellant, in respect 
of certain house property situate in the town of 
Ambala for Rs. 2,700. It was stipulated that inter­
est on the principal sum secured would be paid six- 
monthly at Re. i-4-0 per cent, per mensem and on 
faihire to so pay it, compound interest at the same 
rate would be charged. It was further provided that 
i f  the mortgagors failed to pay interest for two suc­
cessive half-years the rate of interest would be en­
hanced to Rs. 2 per cent, per mensem with retrospec­
tive effect from the date of the execution o f the dee^ 
and in that event compound interest would also be 
charged at this enhanced rate. The deed specifically

(1) (3^00K^,:Botn. L. R. 235. (2) (1914) I. L. R. 36 All. 220.



authorised the mortgagee to recover the principal with
interest and compound interest and costs of litigation ;̂ £ai?gat Rai
(if any) from the hypothecated property as well as p
from the other moveable and immoveable property o f  ' ____*
the mortgagors and from their persons. Chakd J.

The mortgagors having paid nothing in discharge 
or reduction of their liability for the principal or 
interest, the mortgagee, on the 6th of October 1925, 
instituted the suit , out of which this appeal has arisen, 
for recovery of Rs. 6,000, consisting of Es. 2,700 on 
account of the principal and Rs. 3,300 due as interest 
and compound interest calculated at the rate of Rs. 2 
f e r  cent, fe r  mensem from the date of the execution 
of the deed. O f the defendants Tota Singh did not 
appear and proceedings Avere e.'v-parfs against him.
Babu Singh, defendant, admitted the exeention and 
consideration of the deed but prayed for reduction o f 
interest. The issues framed were :—

(1) Is the interest claimed excessive or exorbi- 
'' tantl

(2) Can the defendants claim reduction under 
the Usurious Loans Act or under any other
lawl I f  so, to what extents

(3) What should be held to be the valid charge
on the date of the suit

The learned Senior Subordinate Judge in a brief 
judgment, which recites the terms of the mortgage- 
deed inaccurately in several particulars and which 
does not discuss the legal points in any Hetail, allowed 
simple interest at the rate o f Ee. f e r  cent, fe r  
mensem till the date of the suit, amounting to Bs.
1/473-12-0 and rejected the rest o f the plaintiff^s claim.
He accordingly passe'd a decree' for 173-12-0
with proportionate costs and future ■ on
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M aw gat R a i

Rs. 2,700 at Rs. 6 ^er cent, fev  annum from the date 
of suit till realisation. He also remarked that the 
decretal amount could be recovered from the hypothe- 

Babtj S in g h , cated property only, as no relief had been asked 
feAND J the person or other property of the defendants.

The plaintiff has appealed and in his memoran­
dum of appeal he does not claim, interest or compound 
interest at the enhanced rate. Mr. Shamair Chand, 
who appeared for the appellant, has conceded that the 
provision as to charging of enhanced interest at Rs. 2 
l êr cent, per mensem from the date of the mortgage 
transaction is penal and he is not claiming interest or 
compound interest at that rate. The principal point 
for determination, therefore, is whether the plaintiff- 
appellant is entitled to claim compound interest at 
Re. 1-4-0 per cent, 'per mensem with six-monthly rests 
as provided for in the first part o f the deed. The 
learned Subordinate Judge has held that this provi­
sion is also penal and the mortgagee is not entitled to 
recover compound interest at all. He has, however, 
given no reasons to support his finding nor has he 
eited any authorities on which this conclusion is based. 
The rule of law is now firmly established that, in the 
absence of proof of undue influence, a provision for 
charging compound interest at the same rate as simple 
interest, on failure of the mortgagor to pay the prin­
cipal or interest on the due date, is perfectly legal and 
cannot be relieved against on the mere ground of hard­
ship. In the present case undue influence was hot 
pleaded, much less proved, and, therefore, the case 
does not fall within the exception. A ll that the res­
pondents urged was that the term as to payment o f 
compound interest was harsh. In Khan y. Duni 
Cliand (1), interest and compound interest at the rate

(1) 101 p. B. 1918 (P. 0.).
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o f 25 cent, -per anmim had been made payable and 
tliougli it was found that the terms o f the contract 
were onerous, their Lordships ruled that Courts had 
no power to refuse to give effect to them. Mr. Ameer 
All, who delivered the judgment of the Judicial Com­
mittee observed :— “ The transaction was undoubted^ 
improvident hut in the absence of any evidence to 
show that the money-lender had unduly taken advan­
tage of his position, it is difficult for Courts of justice 
to give relief on grounds of simple hardship.’ ’ Simi­
larly in Balia 3fal v. A had Shah (1), Lord x\tkinson 
laid down that “ there was nothing inlierently wrong 
or oppressive in a lender’s securing for himself com­
pound interest after the borrower has for a consider­
able time neglected to pay the debt he owess or the in­
terest accruing due upon it which he has contracted 
to pay. The borrower cannot acquire merit simply 
by breaking his contract.”  It was definitely held 
that the mere fact that the principal sum now 
claimed exceeds enormously the amount originally 
advanced will be no ground for holding the trans­
action unconscionable.”  See also the remarks of 
the learned Chief Jut ice to the same effect in Allah 
Din V. Fateh Din (2) and o f Campbell J. in Khota 
Ram V. Naioaz (3). It must, therefore, he held 
that the condition securing to the mortgagee com­
pound interest at Ee. 1-4-0 per cent, per mens&m 
is not in itself illegial. That it is not penal 
within the meaning o f section 74 of the Contract 
A ct is also well settled by a uniform series o f deci­
sions o f all the High Courts, based on the leading 
VviYj OoxmQil m lm g in Sm dar Koer r, Eai

(4:), whem  a distinction is drawn beMeen

(1) 124 p. R. 1918 (P. 0.). (8) (im )  t  !». E. 4 Lali. 76.
(2) 31 P. R. 1918. (4) (1906) I. L. E. 84 Gal. ip ,, 168 (P. C.)

;• : " 'e'

1B2T, 

M a n g a t  B i a  

B a b u  S in g h -s

T e e  O k a o t j - J .-



1927 cases in wliicli compound interest is chargeable
M a n g a t "  R a i wliich simple interest was pay-

'u* able on the principal sum, and cases where it is charge-
B abu Siwgh, at a rate exceeding it. It was ruled that in the 
T e k  G hand J. former class, the condition as to payment of compound 

interest is perfectly legal and is not penal, whereas 
in the latter class, “ compound interest at a rate ex­
ceeding the rate of interest payable on the principal 
moneys, being in excess of and outside the ordinary 
and usual stipulation, may well be regarded as in the 
nature of a penalty.”  I f  this condition is in itself 
perfectly legal and enforceable, I fail to see how it 
becomes illegal and unenforceable merely because 
there is to be found in the deed a further unenforce­
able condition that on default of payment of interest 
for two successive half-years interest and compound 
interest would be chargeable at an enhanced rate. The 
condition to pay interest at the rate originally fixed 
is an integral part of the primary obligation created 
under the deed and is wholly separate from and inde­
pendent of the default clause under which interest 
and compound interest at enhanced rate was to be 
charged. Its yalidity is in no way affected by the de­
cision that the condition to pay enhanced interest is 
penal. The question was considered by the Calcutta 
High Court in Baid Nath v. Shamanand Das (1) 
where the rate of interest originally fixed was Ih per 
cent, fe r  annum payable at the end of a year, and in 
default compound interest at the rate of 33| per cent. 
was chargeable. The learned Judges while holding the 
provision for charging interest and compound inter­
est at this enhanced rate to be penal allowed the credi­
tor compound interest at the rate originally fixed, i.e.,: 
15 f e r  cent, per annum. The question was again con-
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(1) (1894) I. L. R. 143, 145. ^



sidered by the same Court in Ramesivar Prosad Singh 1927

Y. Rai Sham Kislmi (1), where it  was held that though

interest at the enlianced rate could not be allowed the
creditor was entitled to compound interest at the saiiie 33abu Sin g h .

rate as that at which simple interest A v a s  payable T e k  C h a n d  J .-

under the terms of the bond, it being remarked that

such a condition was not penal but was a perfectly
legal provision I must, therefore, hold that the
plaintiff is entitled to charge compound interest at

He. 1-4-0 per cent, mensgni with half-yearly rests
from the date of the mortgage.

It may be noted that no attempt was made in 

the lower Court to bring the case within the provisions 

of the Usurious Loans A ct, nor does the learned Sub­

ordinate Judge rely upon the provisions of that A ct 

for reducing the rate of interest.

The learned Subordinate Judge has also gone 
wrong in not passing a decree in accordance with the 
provisions of Order X X X IV , rule 4, C ivil Procedure 
Code, as he was bound to do. He is, further in error 
in remarking that no relief could be granted against 
the person or other property of the defendants. I f  

the learned Judge had proceeded in accordance with 
the provisions of the Code, a decree should have been 
passed in form 'No. 4 (Appendix D, Civil Procednre 
Code) prescribed for such decrees. In that case on the 
property being put to sale after the expiry of six 

months if  the sale-proceeds were found insufficient 
to meet the total mortgage charge, the decree-holder 
would have the right to apply under Order X X X IY , 
rule 6, Civil Procedure Code, for a personal decree 
against the judgment-debtor for the recovery of the 
talanee. It will thus be seen that the learned Sub­
ordinate Judge in passing the decree under appeal

' eS
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1927 iias not only disregarded tlie express provisions o f the 
'Mangat Rai illegally deprived the plaintiff mort-
^ 'y* gagee of his statutory right to apply for a personal

■ decree being passed against the defendant-mortgagor, 
Tek Ch and  J. a right which had in this case been further secured to 

him by the express terms of the deed.
There is yet another mistake in the learned Sub­

ordinate Judge’ s judgment. He has allowed interest 
at the stipulated rate up to the date of the suit only 
and has directed that interest from that date till reali­
zation will be payable at 6 yer cent, fe r  annum only. 
In doing so he seems to have acted under the provi­
sions of section 34, Civil Procedure Code, but it must 
be remembered that that section applies only to de­
crees for tlie payment of money and has no applicabi­
lity to a suit brought by a mortgagee to recover the 
amount due to him on foot of the mortgage executed 
in his favour. As remarked by Sir Lawrence Jenkins . 
in Hargoan Das v. Mohanbhai (1), a mortgage decree 
until it reaches the stage shown by section 90 of the 
Transfer of Property Act (Order X X X IV , rule 6, 
Civil Procedure Code) cannot be said to be a decree 
for money. It is well settled that in passing a preli­
minary decree in a mortgage suit the Court has no 
power to award interest at other than the contractual 
rate up to the date fixed for payment, Rajivanta Kun- 
war V. Shiawi Narain Singh (2). A s pointed out by 
Mulla, at page 106 of his commentary on the Civil Pro­
cedure Code (8th edition) in such cases the Court is 
bound to award to the mortgagee interest on the prin­
cipal sum from the date of suit up to the date j&xed for 
payment o f the mortgage debt at the rate stipulated 
in the mortgage, unless of course the rate is penal, 
which is not the case here.
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(1) (1900) 2 Bom. L. R. 225. (2) (1914) I. L. R. 35 All. 220.



For the foregoing* reasons I  would accept the 1927 
appeal, set aside the decree of the lower Court, and ;m;angat Rai 
in lieu thereof grant a preliminary decree to the ^
plaintiff-appellant against the defendaiits-respon- • ____
dents; Tek Chand J.

(a) declaring that the amount due to the plain­
tiff on foot of the mortgage in suit is Es. 2,700 (prin- 
cipai) together .̂vidi interest and cenipound interest 
calculated at Es. 1-4-0 per ceni. ver mensem with six 
montlih' rests from the date of the mortgage-deed to 
the date of this decree;

{h) directing that if the defendants pay into 
Court the amount so decreed on a day within six 
months from the date of this decree, the plaintiff shall 
deliver up to the defendants all documents in his pos- 
session or power relating to the mortgaged property 
and shall, if so required, re-transfer the property to 
the defendants free from the mortgage; and

(c) in default of the defendants paying as here­
in above mentioned, the mortgaged property shall be 
sold and the proceeds of the sale shall be paid into 
Court and applied in payment of the amount declared 
due to the plaintiff as aforesaid together with subse­
quent interest and compound interest at Rs. 1-4-0 f e r  
€ent. f e r  mensem and proportionate costs in both 
Courts.

It is, further ordered that if  for some reason the 
decree is not satisfied within sis months from this date,

’simple interest subsequent to that date shall be paid 
at Rs. 1-4-0 f e r  cent, f e r  mensem till realization..

A gha. Haidae' J.— I agree,

.V . F .  E .  , ,

■ Ap'peal accepted.
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