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the contention that the words income profits 
and ‘‘ gains ” in the Income-tax Act bear the same 
meaning. The Income-tax authorities, upon such 
material as is or may be placed before them, must 
now determine whether or not the income accruing 
to the society under items I, II, and/or IV forms 
part of the profits of the business carried on by the 
society. That question, in our ophiion, has not yet 
been fully ventilated, and after determining it the 
assessment will be made in accordance with the 
construction that the Court has put upon the term 

profits ” as used in the notification. I would 
answer the question propounded in this sense.

Das, J .— I agree.

M y a  Bu, ].— I  a g r e e .  

CRIM IN A L R E V ISIO N .

Before S ir A rthur Page, Kt., C hief Ju stice , an d  Mr Ju stic e  M ya Bu.

KING-EMPEROR v. KARAPAN and others.*

B u rm a M unicipal Act [111 o f  1898), ss. 124 (a) an d  142 [r]— B u rm a  M unicipal 
{Public H ealth j A m endm ent A ct i l  oy'1931), s.?. 9, lO—Bye-1 iru’s m ade u n d er  
s. 1^2 [r'\—‘Repeal o f  k. 142 i r ) —Re-ennciincfit o f  p fov isioiis o f  clause [y] as 
s. 124 [a )~ G en eraI Cleinscs Act {1 j/ 1898), s. 24—F orce o f  the o ld  hye-hiit>s.

Clause irt of s. 142 of the Burma Municipal Act, ls98  was deleted by s. 10 of 
Act I of 1931, but its provisitms in identical terms were re-enacted as s. 124 (a) 
of the former Act by s. 9 of the latter Act. Under s. 24 of the General Claiir.es 
Act any bye-lavvs made under the repealed section continue in force unless and 
until,si!persedsid by bye-laws made under the new section.

In the absence^of fresh bye-laws made under s. 124 {«) of the Burm a Muni_ 
cspal Act, a person is liable to  be coin-icted for keeping a larger number of 
caUle in his conipnund than is permitted under thebyc-law  made by a Muni­
cipal-C om m ittee under s. !42 (ri o f  the A ct

K arapau  C h d iyar  v. K ing-Em pcror, Cr. Rev. 198B of 1932, H.C. Run.—  
ox'erriih'd.

_ * L'raninal Ktvisjun Xi). 1-191] uf 1933 from llie orders of the Tow nship 
Magirlrme gf Myingyan in Crinrinal Regular No. 29 of 1933.
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A.^Eg^ar (Government Advocate) for the Crown.
S. 142 {/') of the Burma Murjicipal Act, 18̂ >8, 
was rcpe.aled by s. 10 of the Burma Municipal 
{Public'" Health) Amendment Act, 1931, but its 
provisions were re-enacted in s. 124 by the
amending Act. Any bye-laws made under the
repealed section continue to be valid until superseded 
by fresh bye-laws made pursuant to the new section ; 
see s. 24 of the General Clauses Act. No fresh bye- 
laws have been so made, and a conviction for 
keeping more cattle than is perraitled by the old 
bye-1 aw cannot be questioned on the ground that it 
has now become ultra vires.

Kikg-
E m p e r o k

V.
K a ra pa n .

1933

P. B. Sen for first respondent was not called upon.

P a g e , C.J.— In this case the respondents ŵ ere 
charged before the Township Magistrate, Myingyan, 
with contravening a bye-law  ̂ of the Myingyan Muni­
cipal Committee of the 13th of November, 1916, 
because they had kept in the compound of their 
house a larger number of cattle than under the bye- 
law they were permitted to do. The Township 
Magistrate, Myingyan, of opinion that the bve-
law’ under consideration was authorized under s. 124 
(a) of the Burma Municipal Act, but he dismissed 
the complaint upon the ground that it had been 
held by Cunliffe J. in Criminal Revision No. 198B 
of 1932, a case in. which it so happened that the 
three respondents were the accused, that inasmuch 
as the bye-1 aw in question had been made pursuant 
to s. 142 (r) of the Burma Municipal Act, and by 
s. 10 of Act I of 1931 s. 142 (r) of the Burma 
Municipal Act had been deleted, there was no 
statutory provision in, force :authorizing the making 
of the bye-Iaw. The conviction of the respondents
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K a k a p a n .

and the sentence in that case were set aside* upon 
the ground that “ people cannot be convicted under 
enactments which are no longer in force as* law ”.

___ In Criminal Revision No. 198B of i932  no
PAGE, C.J. learned advocate was instructed to appear on behalf 

of the Crown, as I think he ought to have been, 
and the attention of the learned Judge was not called 
to s. 124 {a) of the Burma Municipal Act, which was 
inserted in the Burma Municipal Act by s. 9 of Act 
I of 1931. S. 124 (a) and s. 142 (r) are in identical 
terms, and by s. 24 of the General Clauses Act (I 
of 1898)

“ where an enactment is repealed and re-cnricted by an Act 
with or without niodilTcatioii, then iinless it is otherwise expressly 
prcvided, any appointment, notilicaiion, order, scheme, rule, form, 
or bye4aw made or issued under the repealed Act shall, so far 
as it is not iaconsisteut with the provisions re-enacted, contiune in 
force, and be deemed to have been nii.de or issued under the 
provisions so re-enacted, unless and until iL is superseded by any 
appointment, no!:iiicatioii, order, scheme, rule, form or bye-law 
made or issued under the provisions so rc-enacted.”

We are informed by the learned Government 
Advocate, who appears in support of the application 
in revision, that no bye-law has been enacted under 
s. 124 (a). It follows therefore that, notwithstanding 
the repeal of s. 142 (r) by s. 10 of Act I of 1931, 
the bye-law passed by the Myirigyan Municipal Com­
mittee on the 13th of November 1916 at all material 
times, for the purposes both of Criminal Revision 
198B of 1932 and of the present case, was in force 
as law. ^

The result is that the ground upon which the 
Township Magistrate in the present case dismissed 
the complaint against the respondents was not in  
accordance with law. In normal circumstances we 
should have accepted the application in revision



under s* 436, Criminal Procedure Code, and should
have directed fiirtiier enquiry by the Afagistrate into 
the complaint whicii he had dismissed under s. 203. v- 
In the pfesent case, however, as the learned Govern- 
ment Advocate fairly and properly pointed out, the 
respondents having regard to the fact that Cunlift'e J., 
in the previous case in which they were acquitted, 
had held that the bye-law under consideration was 
no longer in force might reasonably contend that in 
keeping;' more cattle in their house than would have 
been permitted under the bye-law they did not think 
that they were committing any offence as they 
apprehended that the bye-law was not in force.

In these circumstances, in the exercise of our 
discretion, we do not propose to interfere with the 
order under revision, and the appUcation is dismissed.

M y a  Bu, J .— I agree.
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