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INCOME-TAX REFERENCE.

Before Sis Arihue Page, Kb, Chicf Iusfice, Mr. Justice Das and
Mi. Justice Mya Bu,

IN RE THE COMMISSIONER OF INCOME-TAX| 1933
BURMA Taly 12,
THE BENGALEE URBAN CO-OPERATIVE
CREDIT SOCIETY, LIMITED.*

Incame-far—Co-operaiive Seelely's income——Goperument of India Nolificalion,
dated 2540 Angust 1923 —Exemption of “ profils "—Income from investinciis
aind fouse properte, when * profifs "—Onus of proof—Legislation following a
practice—"* Licaine "y * profits ", ®gain "—Income-tay Aet (X1 of 1922,,s5. 6,
8,9, 10.

The profits of a co-operative society that are exempted from income-tax
ander the notification of the Government of India dated the 25th A1 g st 1925
are the profits accruing to the society from carrying on the b:-siness of a
mutual co-operative society.

Board of Rewvenne v, Mylapore Fund, LL.R. 47 Mad. 1 ; Carlisle and Sillo'h
Golf Club v, Smith, {1913, 3 K.B. 75 ; Gresham Lite  Assurance Seciety v. Siyles,
{1892 A.C, 3.9 ; New York Life Assurance Company v. Siyles, 14 A,C. 381
Usgted Serwvice Club v, The Crown, LL R, 2 Lah, 109—rcferred lo,

Income accruing to the society from investments or house property is
liable to income-tax unless the making of such investments isa part of th
business of the socicty,

Whether the income from such investments is “ profits ” of a business
carried on by an assessee is a guestion that depends upon the circumstances in
each case, and the fact that such income appears as part of the profiis in the
profit and loss account of the assesses i8 not conclusive,

Coltness  Iron Company v, Black, 6 A.C. 32; Naval Collicry Conipainy
v, Commissioner of Income=fax, 12 Tax Cases 1017 —referred fo,

Where prinid facic such income is chargeable {0 income-tax, the onus Hes on
the asscssce to show that it is * profits " within the nolification and so cxempt
{rom income-tax.

Liverpool Iusurance Company v. Benneli, 19UV 2 KB, 577 ; Madras
Ceniral Urban Bank v. The Commissioncr of Ttoyn-av; TLR. 52 Mad 640 ;
Norwich Union Fire Insurance v, Magee, 73 LT, 733—refer Fed fo.

Where new legislation [ollows a coutinuous vractice and repeats the very
words on which that practice was founded it may fairlv be iuferred thas the

Legislature in re-enacting the statute intended those words to be undera oond in -
their a\,ccpt(_d meaning.

* Civil Reference No. 13 of 1933.
40 o
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Connmissioners of Tnconesfax v, Pemsel, (18911 A.C, 531—1'<1/2’rrc'}1’ fo.

The terins " income ” * profits © aud ¢ gains ' as used in the Indian Income-
tax Act are not always svnonymous,  * Income " as contrasted with ** capital
is used in its wide sense and includes ** profits " and “ gains *',

Coimmdssimeeyr of Licome-tax, Bengal v. Shaw Wallace & Co,, LLR. 59 Cal.
1343—4.\'}\'&[-}1[‘11.

In its strict sense as contrasted with “profits ¥ or “ gains” “ income ”
connoies incomings without regard to outgoings. * Profits " on the other hand
are (he surplus by which the receipts from the trade or business exceed the
expenditure necessary for the parpose of earning those receipts,

Russel v, Town and Couniy Bank, 2 Tax Cases 32L—referred to.

A Eggar (Government Advocate} for the Crown.
In construing the notification issued by the Govern-
ment of India exempting the  profits " of a co-opera-
tive socicty from income-tax the intention of the
Government in making that notification must be
kept in view. The notification does not use the
words  “profits or gains” bul merely “profits” or
“dividends on account of profits.” '

[Page, C.J. The dividends that members receive
from a co-operative society are from different
sources—ius for instance from investments in sccurities
or out of loans to members. How far does the
exemption extend 7]

The word " profits " occurring twice in that notifi-
cation must obviously have the same meaning, the
intention being lo exempt a special kind of profits
from tax, namely, profits earned {rom transactions
with members, L

In England it has been held that profits from
mutual benehit socicties or clubs are not taxable.

[Pace, C.J. Is there any difference between
“profits” and “income 7]

An The Secretary to the Board of Revenue v.
AL dr. Rin. Arunachallam  Cheltiar (1) the distinc-
tion is discussed.

{1i LL.R. 44 Mad. 65.
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As pomted out in Madras Cenfral Urban Bank — 1933

v. The Commissioner of Income-tay (1), unless it is T r T
obligatory on the society or part of its business to soxex ox
invest mofiies in securities, profits derived from such I\Cﬁ?ﬁ,i“
investmenis will be taxable, T
B)EN(}%L_EE
{Picr, CJ. The test is whether the investment g:f}?ﬂ&‘f
is in furtherance of the cbjects of the society.] N
LIMITED.

In applying this test the intention of the notifi-
cation should not be forgotten. It sceks to draw a
distinction between profits carned from members
and prohts from other sources ; and it has been the
practice of the Income-tax authorities, at least from
1923 onwards (see the Income-tax Manual, 1923, p.
77), to tax income derived {rom investments. Income
derived from sources other than loans to members
was taxed under its appropriate head in s. 6.

The idea underlying this potification is that
a person cannot make a profit out of himself, See
The New York Life dssurance Company v. Siyles (2) ;
Boaird of Revenuev. The dylapore Hindu Pernianent
Fund (3); The Conunissioner of Income-tax, Bombay v.
The National Y ulual Life dssociation of Adusiralasiaye
Limited (+) and The United Service Club, Simla~. The
Crown {5). Though the notification did not purport
to be in pursuance of these rulings the principle is
the same.

Fouear for the assessee. As pointed out by their
Lordships of the Privy Council in Shaw Wallace's
case {6} there is no distinction between the words
“ profits or gains ” in the Indian Income-tax Act.

(1) LL.R. 52 Mad. 640; {4 LL.R. 55 Bom. 637.
(2) (1889; A.C. 381, (5 LL.R. 2 Lah, 109,
(3) LL.R. 47 Mad. 1. (6) LL.R, 59 Cal. 1343, 1350.
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35 These words in the Act have the same meaning. See

taore T ss. 10, 14(2) and 42

g op The word “ profits 7 should be construed in its
B commercial sense, namely excess of reCeipts over
e expenditure, Gresham Life dAssurance Sociely v. Sivies
}]‘“‘L\I\”iu (1). The word “ profits 7 in this notification, there-
opewative  fore, must cover all profits from whatever source
socmv,  they are derived. The object of the exemption is
LBMTES. 4 foster and encourage the co-operative movement in
this country. Moreover, the bye-laws of the society

show that it is one of the objects of the society to

invest monies in securities, that is to say, it is part

of its business to do so.

If the intention of the Government was to exempt
only one kind of profits from tax the Legislature
would have said so.

The dividends are in fact paid from profits
derived from all kinds of sources.

PacE, C.J.—The question propounded is:

* What portion of the income of the society shown in its
assessment order for 1032-33 is exempt from income-tax by virtue
of the notification of the Government of India, dated 25th August
#1925

Under the notification the Governor-General in
Council directed that the following cliss of income
shall be exempt from the ftax payable under the
said Act, namely :—" the profits of any co-operative
society other than the Sanikatta Salt Owners’ Society
in the Bombay Presidency for the time being regis-
tered under the Co-operative Societies Act, 1912 ({1 of
1912), the Bombay Co-operative Sncietics Act; 1925
{(Bombay Act VII of 1925) or the Burma Co-opera-
tive Societies Act, 1927 (Burma Act VI of 1927)

(1) {1892 A.C. 309, 315,
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or the dividends or other payments received by
the members of any such society on account of
profits.” -

The Ificome-tax Officer determined the assessee’s
total income for the year of assessment 1932-33
to be as follows :

I. Income from Rs. a4 m Rs. a. p
Securitics—
Tax Free .. 135 0 0
Taxed (gross) ... 278 0 0O
413 0 0
I1. Income from
Property—
Total Rents ...6,875 0 0
Service taxes ... 851 0 O
Anpual value ... 6,024 0 0
Less 1/6th of
Annual value 1,006 0 Q
Insurance ..o 134 0 0O
Ground rents ... 336 0 O
Collection char-
ges 6 percent 360 0O O
Vacancies w. 440 0 0
2276 0 0
3,748 0 0O

III. Profits of Co-
operative Credit
Society -—
Net profits as
per accounts 13,162 10 2
Deduct—Previous
year's profit 48 5 10.
Interest on
securities ... 337 14 0
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1933 Interest in Post Rs. A, P. Rs. aA. P Rs. a. p
Inre THE Office Savings
Comuss- Bank Account 12 13 5
STONER UF h
INCOME-TAX, Interest on Bank
Bogys deposits ... 834 12 9
THE Net receipts of
Benaarin house-rents 4,364 0 0
Ursan Co-
OPERATIVE Houge-rents
CREnIT accrued ... 436 0 O
SocreTy,
LTIMITED, A
— 6023 14 0
Pace, C.J. 7,138 12 2

Add—Depreciation
on safe .. 36 0 0O
Depreciation
reserve for
houses ... 700 0 O
Expenses for

collecting
rents W 726 0 0
1,462 0 O
3,600 12 2
Deducl—Honoraria
to Secretary,
etc. .. 1,060 0 O

6,640 12 2

Profits of Co-
operative Credit
Society, in
whole rupees ...

IV. Income from
other sources—
Bank interest ...

Total income
Income-tax was assessed upon

IV, of the assessee’s income upon
such income was not part of the

6,641 0 0

10,802 0 -0

835 0 0
11,637 0 0

heads I, II, and
the ground that
“ profits ”’ of the
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assessee exempted from income-tax under the notifi-
cation of the 25th August 1925. Now it appears
to me that the intention of the Governor-General
in Courrcil was to exempt from income-tax under
the notification the profits accruing to co-operative
societies {rom carrving on the business of a mutual
co-operative society upon the ground that “a man
cannot make a loss or profit out of himself " (per
Buckley L.J. in Carlisle and Silloth Golf Chib v.
Smith (1) ; see also Gresham Life Assurance Society
v. Sivles (2); New York Life Assurance Company v.
Stvles (3); United Service Club, Simla v. The
Crown (%); Board of Revenuev. Mylapore Fund
(5) and in this wav to encourage and foster co-
operative societies which were brought into being as
the result of a movement to improve the conditions
under which cultivators of the land in India and
Burma lived and worked. Mutual Co-operative
undertakings have always been held liable to pay
income-tax upon income derived from investments
and house property [sece New York Life dssurance
v. Stvles (3); and United Service Club, Simla v. The
Crown (4) ; Conunissioner of Income-tax v. National
Mutual Life Association of Australasia (6)]. Morcover,
the Governor-General in Council while the notifi-
cation of 1925 was under consideration must have
been aware that before the year 1925 it had been
the practice of the Income-tax authorities to assess
and levy income-tax upon the income of co-operative
societies derived from interest on securities (see
Income-tax Manual, 1923, p. 77, and Income-tax
Manual, 1932, p. 146) and as Lord Macnaghten

(1) {1913} 3 E.B. 75. (4) (1921) LL:R, 2 Lah, 109
(2 (1892} A.C. 309, {5) (1923) LL.R. 47 Mad. 1.
(3) 11889) 14 A.C. 38L.. (6) {1931) LL.R. 55 Bom. 6377
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observed in connection with the Income-tax Act in
England,

“1 cannot help reminding wyour Lordships, in -conclusion,
that the Income-tax Act is not a statute which was phssed once
for all. It has expired, and been revived, and re-enacted over
and over again ; every revival and re-enactment is a new Act. It
is impossible to suppose that on every occasion the Legis-
lature can have been ignorant of the manner in which the
tax was being administered by a cepartment of the State under
the guidance of their legal advisers, especially when the practice
was fully laid befere Parliament in the correspondence to which I
have referred.

It seems to me that an argument in favour cf the respondent
might have been founded on this view of the case. The point of
course is nct thal a continuous practice following legislation
interprets the mind of the Legislature, but that when you hnd
legislation following a continuous practice and repeating the very
words on which that practice was founded, it may perhaps fairly
be inferred that the Legislature in re-enacting the statute Intended
those words to be understood in their received meaning. And
perhaps it might be argued that the inference grows stronger with
each successive re-enactment.

[Commissioners for Special purpose of Income-tax
v. Pemsel (1); Madras Provincial Co-operative Bank,
Limited v. Commissioner of Income-tax Madras (2).]

It is urged that the assessee society has not
previously been assessed upon the income it has
received from investments or house property, but in
considering what was the intention of the Legislature
when it issued the notification in question that fact

does not appear to me to be of importance. The
main contention on behalf of the assessee is that
what matters 1S not what the Governor-General in
Council intended but what he did, that “income ”
“profits " and “gains”  as used in the Indian
Income-tax Act are synonymous terms, and that the

(1) {1591) A.C. 531, 591. {2i O.P. No. 44 of 1932,
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.
whole «f the society’s income is exempt from
income-tax under the notification.

In support of his argument the learned advocate
for the aSsessee cited the following passage from the
judgment of the Judicial Committee of the Privy
Council in Comumissioner of Income-tax, Bengal v.
Shaw Wallace & Co. (1) :

“The abject of the Indian Act is to tax ‘income’; a term
which it does not define. It is expan:led, no doubt, into ‘ income,
profits and gains,” but the expansion is more a matier of words
than of substance. Income, their Lordships think, in this Act,
connotes a periodical monetary return ‘coming in' with some
sort of regularity or expected regularity from definite sources.
The source i3 not necessarily one which is expected to be
continuously productive, but it must be one whose object is the
production of a definite return, excluding anything in the nature
of a mere windfall. Thus income has been likened pictorially to
the fruit of a tree, or the crop of a field.”

Now, in that case the Judicial Committece were
considering the meaning of ‘“income’ as contrasted
with “ capital’’, and no doubi as income-tax is a
tax upon income, in the wide sense of the ferm
“i{ncome’ when conirasted with “capital” means
and mcludes not only income in its strict meaning,
but also profits and gains. But, in my opinion, it
is not true to say that in the strict meaning of those
terms as appears from an examination of the various
sections of the Indian Income-tax Act “income’ is
used in the same sense as ‘‘ profits” or “ gains”.

In s. 6 six heads of income profits and gains are
made chargeable to income-tax as therein provided,
head (ii) being ‘‘interest and securities " (iii) “ pro-
perty” (iv), “business”, and under s. 10 income-tax
is “payable by an assessce under ihe head ‘Busi-
ness’ in respect of the profits and gains of any

{1) 11932y LL.R, 59 Cal, 1343, at'p, 1350.
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business carried on by him”, whereas the tax upon
‘“interest on sccurities” is payable under s. 8, and
upon ‘‘property” under s. 9. In my opinion,
“income’’ as contrasted, not with capital,” but with
“profits” or “gains” in the Indian Income-tax Act,
means ‘‘a periodical monetary return ‘ coming in "
and accruing to the assessee independently, and not
as the nett proceeds, of a business carried on by the
assessee as defined in s. 2 (4) of the Act. * Income”
in this sense connotes incomings without regard to
outgoings., On the other hand “ profits " in this
connection are ‘‘ the surplus by which the receipts
from the trade or business exceed the expenditure
necessary for the purpose of earning those receipts ”,
{per Lord Herschell in Russel v. Town and County
Bank (1), Adlianza Company, Limited v. Bell (2);
Naval Colliery Company, Limited v. Commissioners of
Income-tax (3)].

In my opinion, the term “profits ” in the notifi-
cation of 25th August 19235 1s used in this latter
sense, and primd facie, therefore, neither interest
from securities nor income derived from property are
“profits”’ within the meaning of that term as used
in the notification. | S

The learned Government Advocate on behalf of
the Commissioner of Income-tax contended that as
the income derived from investments and {rom pro-
perty is classed and chargeable under separate heads
of income in s, 6 of the Act, it is nilil ad rem that
such income may also in the circumstances of any
particular ¢ase fall within the head “business”, for
such income, being chargeable as “interest on
securities ” or as “property ", is not to be regarded or

{ b

-~

(1) 2 T.C. 321, at p. 327. (2} (1904) 2 K.B. 666.
(3) 12 T.C. 1017, at p, 1047,
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" ¢ 1933

treated as ‘‘ profits ' but as ‘‘ income "' in the strict
meaning of those terms, and therefore is outside the Iz7¢Tne
ambit of .the notification. SIONER OF

. . INCOME-TAX,

I aih not able to accept this contention. It may = Berma
be that the investment of capital in property or THE
securities is part of the business of an asscssee, and NG
in such a case, in my opinion, the nett income OPERATIVE
accruing from such investments would be, and be socwry,
chargeable as, profits of the business. Whether such ™"
investments are profits of a business carried on by P& Cl.
an assessee, in my opinion, 1s a question that
depends upon the circumstances of each case, and
in considering that question the fact that such
income appears as part of the profits in the profit and
loss account of the assessee 1z not conclusive.
[Colincss Iron Company v. Black (1) ; Naval Collierv
Company v. Comunissioners of Income-tax {2).]

In the present case where the assessee is claiming
an exemption from mcome-tax in respect of income
that primd facic 1s chargeable to income-tax the onus,
of course, lies upon the assessez to prove that the
income for which the society claims exemption is
“profits ' within the notification. [Madras Central
Urban Bank, Limited v. Commissioner of Income-tax
(3} ; Madras Provincial Co-operalive Baiuk, Lintifed
v. Conunissioner of Income-fax {4} ; Norwich Union
Fire ITnsurance v. Magee (5) ; Liverpool and London
cand  Globe  Insurauce  Company v. Bennett (6).]
Neither the Income-tax authorities nor the assessee
appear to us to have approached the consideration of
the case from the right point of view,"the Commis-
sioner of Income-tax relying upon the classification
of heads of income under s. 6, the assessee tpon

|1} (1880) 6 A.C. 32. " (4) O.P. No. 44 of 1932,
12) 12 T.C. 1017, at p, 1047, {81 73 LT, 733 ; 3 T.C. 457,
13) 11929) LL.R, 52 Mad. 640, {6} {1911} 2 K.B, 577, *
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the contention that the words “income ™ * profits ”
and “ gains " in the Income-tax Act bear the same
meaning. The Income-tax authorities, upon such
material as is or may be placed before the, must
now determine whether or not the income accruing
to the society under items I, II, andfor IV f{orms
part of the profits of the business carried on by the
society. That question, in our opinion, has not yet
been fully ventilated, and after determining it the
assessment will be made in accordance with the
construction that the Court has put upon the term
“profits” as wused in the notification. I would
answer the question propounded in this sense.

Das, J.—1 agree.
Mva Bu, J.—I agree.

CRIMINAL REVISION.

Before Sir drthur Page, Kb, Chicf Justice, and Mr Justice Mya Bu.
KING-EMPEROR ». KARAPAN AND OTHERS.*

Burma Municipal Jdei (12 of 1898), 55, 124 (a) and 142 iri—Burina Municipal
{Public Health; dmcendnient dci (I 0f 19314, s5.9, 10—DBye-laws made under
5. 142 iri—Repeal of s. 142 iny —Re-enactient of provisions of clause (1) as
5. 124 {a)~—Gengral Clauses et {1 of 18981, 5. 24—Force of the old bye-laws,
Clause iry of s. 142 of the Burma Municipal Act, 1598 was deleted by s. 10 of
Act 1 of 1931, but its provisions in identical terms werc re-enacted as s. 124 (a)
of the former Act by 5. 9 of the latter Act. Under s. 24 of the General Clances
Act any bveaws made under the repenled section continue in force unless and
until superseded by bye-laws made under the new section, .
In the absence, of {resh bye-laws made under s. 124 la) of the Burma Muni_
cipal Ach, o person is lable to be convicted for keeping a larger number of
cattie in his compaund than is permitted under the bye-law made by a Muni-
cipal Committee nnder s. 142 (1 of the Act.

Rarapa:n Chebllvar v. King-Esnperor, Cr. Rev, 1988 of 1932, H.C. Ran.;
oyerriied.

P uUrimingd Revision Noo 1493 of 1933 from the orders of the Towuship
Magi=trate of Mylngyan in Criminal Regular No. 29 of 1933,



