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1927

Before Sir Shadi Lai, Chief Jiistice and Mf^ Justice Jai Lai.

BiVYA R A M  AND OTHERS (D e f e n d a n t s ) Appellants
------ 'Dersus

April Sf hARCHAKN DAS (PLAINTIFF),
G A U R I  D I A L  and a n o t h e r  > E esp o n d en ts.
(D e f e n d a n t s ) )

Civil Appeal No. 834 of 1923.

Hindu Law— M itaks Jiara— A liena tiofi— Joint ancestral 
'property— without necessity, etc.— Decree setting aside aliena- 
tio 7i-—whether should he subject to condition that plaintiff 
should '>'efund the consideration money paid.

Held, tliat under the Mitaksh.ara Law wkere t ie  sale of 
Hindti copareenaiy property is foiilicl to liaTe Tseen made, not 
for legal necessity or for tlie payment of tlie antecedent debt's 
of the vendor, Ms son is entitled to a decree setting aside 
tlie alienation of the joint family proj>eii;y -witlioiit any con
dition being' imposed upon him to refund the consideration 
paid by the alienee to the vendor.

Srinivasa Aiyangar v. Kuppusivami Aiyangar (T), Badam 
V. Maiho Ram (2), and KaJA Charan v. Jaggu (3), followed,

Koer Hasmat Mai v. Smidar Das (4), and Amir v. Malih 
Kalian Chand (5), dissented from.

Second appeal from the decree o f Rai Saiib  Lala 
Murari ImI KJiosla, Additiortal District Ĵudgê  
BosMarfur^ dated the 18th January 1923, affirming 
that of Slieikh Abdul A ziz, BiCbordinate. Judge, 2nd 
class, HosMarpur^ dated the 11th July 19S2, grarit- 
ing the plaintiff a declaration to the effect that the 
sale in question shall not affect Ms reversionary rights 
<tfter the death of Gauri Dial.

(1) (1920) I. L. R. 44 Mad. 801. (S) (1921) 67 I. 0. 89.
(2) (1931) r. L. R. 2 Lah. 338. (4) (1895) I. L. R. 11 Cal. 396.

(5) (1922) 73 I. O, 818.



M o t i  S a g a r , M e h r  G h a n d  M a h a ja n , a n d  H a h -  1927

GOPAL, fo r  A p p e lla n ts . D a y T e a h

J a g a n  N a t h  A g g a r w a l  and B a d r i  D a s , for R e s -  'o.
p o n d e n ts . HiiitcBABN D a s .

The judgment of the Court was delivered by—
S i r  S h a d i  L a l  C . J . — T h is  a p p e a l a r ise s  o u t  o f

an action brought by a member o f a joint Hindu fam i
ly governed by the Mitakshara Law to impeaoh a 
sale o f the coparcenary property made by his father.
The District Judge, concurring with the Court o f  
first instance, has held that the alienation was not for 
legal necessity or for payment o f the antecedent debts 
o f the father; and while finding that the whole of the 
consideration passed he has granted a decree setting 
aside the alienation.

The vendees have preferred a second appeal to 
this Court, and the question debated before us is -whe
ther the plaintiff should, before recovering the pro
perty, refund the purchase money unless he shows 
that the money was raised b}̂  the ’father for immoral 
or illegal purposes. The contention urged by the ap
pellants is supported by the .judgment o f a Division 
Bench o f the Calcutta H igh Court in Koer Hasmat 
Rai V. Sundar 'Das (1), but that ruling has not'been 
followed by other High Courts. The rule laid down 
by this Court is to the effect that the decree in favour 
o f  the son should not be conditional on his refunding 
to the vendees the amount paid by them to the father, 
mde Badam v. MadTio Ram. (2). To the same effect 
is another judgment of a Division Bench of this 
Court, vide Kali Charan v. Jaggti (3). There are no 
doubt observations to the contrary in the judgment o f 
A mir v. MaWk Kahan C hm d  (4), but it appears that
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1927 the judgment in Badam v. Madho Ram (1), was not 
DayTram to the notice of the learned Judges who decid-

‘ 6d that case. The Madras High Court also has dis- 
H aechaen  D a s . gented from the doctrine laid down b y  the Calcutta 

High Court in Koer Hasmat Rai v. Sundar Das (2)  ̂
and has affirmed the rule that a son is entitled to get 
a decree setting aside the alienation of the joint fami
ly property without any condition being imposed 
upon him to refund the consideration paid by the 
alienee to the father, mde Sirini'dasa Aiyangar v. 
Ivuyfuswami Aiyenga' '̂ alias Veerasamy (3).

The balance of the authorities is opposed to the 
contention raised by the appellants, and we are not 
prepared to dissent from the rule laid down by this 
Court in Badcm v. Madho Ram (1). W e accordingly 
dismiss the appeal with costs.

N. F. E.

Appeal dismissed.
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(1) (1921) I. L. R. 2 LaK 338. (2) (1895) I. L. R. 11 Gal. 396,
(3) (1920) I. L. R. 44 Mad. 801.


