
fit to engage him to prosecute the case instituted by 19S7
liim in connection with a totally different incident, m a tte r

In these circumstances had the pleader appeared and of M e h ta  

defended the persons charged throughout the case he 
would not, in my judgment, have committed any - —
breach o f the Legal Practitioners Act and no further 
•action is necessary.

A d d is o n  J .— I  agree. A d d is o n  J.

N. F. E.
Refer'^ence dismissed.
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APPELLATE SiVIL.
Before Mr. Justice Addison and Air. Justice Agha Haidar.

SOTAM  R A M  a n d  o t h e r s  (D e f e n d a n t s ),
Appellants.

'Versus April 28.
PA R D U M A N  R A M  a n d  o t h e r s  ( P l a i n t i f f s ) ,

Respondents.
Civil Appeal No. 2828 of 1924.

Hindu Law— Joint family— Contract hy Manager—  
breach of—Presumption of being for benefit of fam ily— 
whether arises— liability o f other members— onus prohandi—
Indian. Gontraot Act, IX  of 1872, section 74— Compensation 
for breach— sum specified in contraot claimed but not proved 
as loss— burden of proof.

A suit in wMcli tiie plaintiff claimed {inter alia) tile 
sum of Es. 500 whicit had been agreed upon beforekand 
hy defendant No. 2 as tke amoimt payable in the event of 
tlie breach of a certain contract, was decreed in fnllj not 
only as against defendant No. 2  (who had actually entered 
into the contract and committed the breach complained of) 
but against his father and brothers (defendants Nois. 3 
and 4) on the ground that, although none of them carried 
on any commercial business they belonged to th.« Joint 
Hindu fainily of which defendant No. 2 was the Manager.

■ -'P'
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Sor-AM E am
V.

Paeduhai?
B.am.

192T H eld, tliat in  tlie absence o f evidence as tô  the loss ac­
tually incurred by  tiie p ia intiif as tlie result o f tlie breacK, 
tlic- ,siim cla im ed, having' been ag^reecl up on b y  the parties 
as the measure of clamag-es, had been righti^^ decreed, it 
hf'ins; fo r  the tlefenrlant to prove fliat no loss or less loss-had 

iiif-iiTi'ed b y  the phnintiff.

H eld  fvrlJier, tliat ii] order to render clefeiiflants 1, 3 
aiifl 4 lial^le, in the absenee o f evideiicp th at tliera esiisted a 
joint, fam ily  hiisiiiess, the on-ua 'was upon  tlie p la liiiilfs to 
establish that the cfrtitT'aci eiiterpd into b y  the Manag-er Vv'as 
for the benpfit o f  the jo in t fa m ily , there being' no presum p­
tion  io' this effect.

Mel-i Mnl v . (rori (1). KJiazana v . la g a n  N ath  (2). 
and y. Balhi (3), folloTC'ed.

Second appeal frou  the decree of E , H. Jenhjns, 
Esquire, District Judge, Knlu at Dliaram-sala, dated 
the SBtk July 19S4, affirming that o f II. L. Shuttle- 
worth, Esqtcire, Senior Subordinate Judge, Kulu, 
dated the 10th June 19S4, directing that all the de­
fendants do pay to the plmntiffs the sum.' of Rs, 
t,m2~7-0. etc.

M . L -  P u r i  a.nd S h a m b h t j  L a l  P u r i , f o r  A p p e l ­

la n t s -

M e h r  C h a n d  M ahajais  ̂ a ?id  N a w a l  K i s h o r e . f o r  

R e s iio n  d en ts .

J u d g m e n t . ■ , ;

^BDTSON J ,— O n tile 5tli Janiia.rv,, 1 9 2 2 , Bliiklie 
R an i executed an  agreem cBt to  tlie effect tlia t  lie w ould ' 

su p p ly  B a m '‘ Saraii., now  deceased , w ith  5 0 0 -m aunds 

o f  In d iati'co rn  at R s . 2 -6 -0  par iiraim d and  lie fu rth e r  

pgreed th a t he w ould p a y  R s. 50 0 , i f  he co m m itted  
hreaeli o f th e contract. ‘ Iti order to ca rry  ou t th© con- 

tract lie w as given- R p;. 1 ,000 , as an  advan ce hy R a m '

ay asss) I. L. B,. S Lalx. 288. (2) (19S3) I. L. E . 4 Lah. 200.
(3) aS24) 6 Lali. i<. J. 441-
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PAnDVMAN

Bam, 

A d d is o n  I.

Saraii. A fte r  the deatli of Ram, Saran, tlie Joint 

H indu faiiiilv firm, of \diicli be was a iiiemberj sued Sotam Bam 
Bliiklie E.ain, his father, and two brothers for Us,
1,500, iiaiiiely, the sum of Es, 1,000 giTeii as an ad­

vance and the sum of Bs. 500 cii account of the breach 

OB- the crromid th‘' t  TlH tlie deferi.dant‘3 T^ere Joiiit and' 

weve tiiiis liable iia.der the contract which had Eotbeen 

c-firried out.

The trial Court lield th?t 81-| maiinds, valued at 

Ê '. 146-1-0 had been supplied. I t  found the other 

issues in favour o f the pLaintiffs and decreed the suit 

to the extent of Rs. 1,292-7-0 w ith future interest 

and w ith jiroportionate costs. This sum is made np 

as follows, iiaiiiely, Rs. 1,000 m iiius^s. 146-l-'0, i.e.,
Rs. 858-15-0 out of the original advance, plus Rs,

'438-8-0 the proportionate p art of the penalty on 
account of the Indian corn not supplied.

The defendants appealed-to the D istrict Judge 

blit their appeal was dismissed by him. They then, 

presented a second' appeal in this Court.

The first point argued on behalf of the appel­
lants was that on the .findings of the Courts below the 

father and two brothers o f Bhikhe Ram' were clearly 

not liable. There is eviden.ce on the record th at the 

defendants own land jo intly biife' there is no evidence 

that they or any one of them carries on any commercial 

business or has a shop. The lower appellate Court, 

however, has held that jBhikhe Ram was looking a fter 

all the aifairs. of the fam ily which, was a jo in t Hindu 

fam ily a.n.d that therefore the debts which jie incurred- 

must have been intended to be for their benefit. This 

finding means that the defendants constituted a jo int 

H indu fam ily and that.Bhilshe Ram was' the manager 
o f that fam ily. A ccepting that to_be the, case, it re-
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mained for the plaintiffs to establisli that the contract 
was entered into for the benefit o f the joint family, 
seeing that there is no evidence that there exists a 
joint family business, in ’̂ Yhicli case the state of affairs 
Riigiit be cli'fferent. In Fdela Mai v. 6 'on  (1), Khazana 
Mai Y.  Jag an Nath (2), and Bam  y . Balia (S) it was 
held tha,t there is no presumption that a debt con­
tracted by a manager of a Joint Hindn family is con­
tracted for the benefit of the family. The plaintiffs, 
therefore, further had to prove that the contract enter­
ed into by Bhikhe Ram was for the benefit of the 
whole family and this they have not done.

The learned counsel for the respondents argued 
that the suit should be remanded for further evidence 
on this point as the matter was not clearly put in 
issue. This is not the case. Issue No. 2 runs as 
follows :—

" Are defendants 1, 3 and 4 joint with defendant 
No. 2 and jointly responsible with him for the money 
claimed in this suit?

This shows that the plaintiffs were put on their 
guard not only to prove that it was a joint Hindu 
family but that the joint Hindu family was responsi­
ble for payment of the debt. Further, it is clear from 
the judgments of both the Courts that this point was 
argued. It necessarily follows that the parties knew: 
of it. '

- The appeal must, therefore, be accepted so far as 
defendants 1, B and 4 are concerned and the suit 
against them dismissed but without costs.

Another point taken by the learned counsel for 
the appellants was that' the Courts below should not 
have allowed the full proportion o f the penalty o f
" a >  (W22) I. L. E. 3 Lah. 288. (2) (1923) L L. R„4 Lat. 200. ;

(3) (1924) 6 Lat. L. J. 441.
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Rs. 500. This part of the judgment, however, must 
stand. There is upon the record no evidence to show 
what loss was incurred by the plaintifis and if defen­
dant No. 2 desired to show that the sum of Rs. 500 
agreed upon was excessive he ought to have produced 
evidence to prove that no loss or less loss had been in­
curred by the plaintiffs. In the absence of this evi­
dence I do not think that I can interfere with the find­
ing of the lower appellate Court on this point.

The result is that the appeal so far as Bhikhe 
Ram, defendant No. 2, is concerned is dismissed, but 
it is accepted as regards defendants, 1, 3 and 4 and 
the suit dismissed so far as they are concerned. Par­
ties will bear their own costs in this Court and in 
the lower appellate Court, but Bhikhe Earn defendant 
No. 2 will pay the plaintiffs’ costs in the trial Court 
upon the sum of Rs. 1,292-7-0.

A gha H aider  J,-
N. F. E.

-I agree.

SOTAM B-AM 
r.

r  APvnCMA.N
Uau.

1927

A d d is  OK .T-

A gha H.4TDEE J,

A'ppeal accepted except 
as regards defendant 2.

B


