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Before Mr. Justice Addison and Mr. Justice Ske/inji. 

The g r o w n — Appellant
versus

MUHAMMAD SHAFI- -Respondent.
Criminal Appeal No. 811 of 1926,

Punjah 111 of 1911, section 228— General
flelegation of 'powev to institute coTJipl'amts— whethe ‘̂ the 
authority must oontain paHiculavs or names of the persons 
to he prosecuted.

Held [over-ruling tlie decision to. tlie coiitrai-y contained 
in Mii>ssam'm\at Gulzar Jan v. Crown (1) ] tliat under' section 
228 of tlie Punjab Municipal Act it is not necessary for tlie 
purpose of making of complaints on beliallf of a Municipal 
Goinmittee that complete and full particulars of tlie persons 
to be prosecuted sbould. be given in tbe written authority 
granted by tbe Committee.

And, that it is clear from tke Explanation to section 
228, tbat a general autbority may b© given without naming 
eacli accused.

Powell v. The MvMicipai Board of. Mussoorie (2).- relied 
upon.

Hari Cband’s Municipal Act, 3rd Edition, page 230. 
ref erred to.

Appeal frojn the order of Lala Wazir Chand, 
Ma(jistrate, 1st class, Lahore, dated the 14th May 
1926, accpiitting the res'pondent. _ , -

Cakden-Noad, Govemment Advocate, for Appel- 
' laiit, •'' -

Gullu E-am., for Respondeat.
Judgment.

; Skemp J.— Tliis ,'is an appeal, by the ,
against the o-rder of a. Magistrate acquittihg the res­
pondent of an offence under section 78,,of the Punjab
(J) (1923) I. L, B. ,4 M .  120. (2) (1899) E. 22 All 123 (F. B.).

' 'F .
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March 24-
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192T Municipal Act. Tiie Magistrate did. not go into the
The Cuown- but followed Mnssanimat GuIzcit Jew v. The

V,, Cfoivn (1), “wherein” he said “ it is laid down that
authority to prosecute must contain the full pa.rticii-

-----  lars of the person to be prosecuted’ ’ . These particiii-
Skeup J. were not given in this case. It is contended on

behalf of the Crown that they are not necessary.
Mussamniat Gulzar Jan v. The Croi/m (1) is siiagie 

Bench judgment decided, not after hearing arguments, 
but on revision in accordance witli the recomnienda" 
tions of a District Magistrate which were ac’,cep ted 
by the learned Judge without discussion. Tiie Dis­
trict Magistrate had recoinuiended tliat the conviction 
should be set a.side on two grounds. It is the second 
of these which is attacked in this ap|)eal. Wliat the 
District Magistrate^said in this connection was as 
follows :— ■

“ In explanation under section 228 of tlie Munici- 
•pal Act it is provided that the authority in all cases 
must be in writing. Tiiis written authority is explain­
ed at page 230 of the Act, edited by liari Chand, 
M.A., LL.B., ill his first edition of 1913. According 
to this explanation complete and full particulars of 
the person to be prosecuted should be given, with the 
authority so given to the prosecutor. As this proce­
dure was not adopted in this case hence the prosecu­
tor who appeared in Court was not properly and legal­
ly authorised to conduct this case. Under these cir- 
oumstan.ces there remains no doubt that the proaecu- 
tion of the appellant was not legal and under the strict 
sense of law. ”
The reference to page 230 of Lala Hari Ghand’s first 
edition of the M,unicipal Act is entirely erroneous; 
there is no such statement in his book.
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The explanation to section 228 does not state tbat 
complete and full particulars of the person to be pro­
secuted should be given. It runs as follows :—

“The Committee may authorize persons to make 
complaints or give information, without previous re­
ference to the committee, either generally in regard to 
all offences against this Act and the rules or bye-laws 
thereunder, or particularly in regard only to specified 
offences of a specified class. The person authorized 
may be authorized by office, if he is President, Vice- 
President, Medical Officer of Health or Secretary of 
the Committee, or oflicer-in-charge of a police station; 
in other cases the authority must be personal. The 
authority must in all cases be in writing, and may at 
any time be cancelled by the Committee.”
It is clear from the words used that a general autho­
rity can be given without naming each accused.

In Powell V. The Municipal Board of MussooHe
(1), the Allahabad BLigli Court considered the eifect 
of section 69 of the orth-Western Provinces and
0,udh Municipalities Act (X V  of 1883) which is in the 
following terms ;—

‘ 'A  Court shall not take cognisance of an oii'ence 
punishable under this Act, or the rules made under 
this Act, except on the complaint of the Municipal 
Board or of some person authorized by the Board in 
this behalf’ ' j
1.e., it is, as far as the present purpose is concerned, 
substantially the same as section 228 of the Punjab 
Municipal Act, but there is no explanation such as 
is quoted above. A  Full Bench of six Judges unani- 
mously held that this section conferred upon Munici-

1027
The Cuown

Muhammad
Sh a f i .

S kem f  J .

(1) (1899) L L l̂C  ̂ 29 AU. 123 (F. B.).
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S'HAFJ.

Skemp J .

182T pal Boards “ the power to delegate generally their 
aiitiioTity to- make complaints in respect of muniGipaJ. 
ofl'eiices,”  and the leemed Cliief Justice said at page 
129:

‘“I call see no a 'priori improbability, no consider­
ations of public policy wliicli would rmilce it unlikely 
tliat the Legislature slicrtikl entrnst to Mmiiicipd 
Board power to confer on other persons not only a 
specific authority to file particular complaiBt, but 
a general authority to prosecute for ni,unicipal offences., 
ineliiding authority to determine whether a. prosecu­
tion is desirable. * That the Legislature itself
regards such a power as one which may properly be 
given to a M'Diiicipal Board may be inferred from 
section 186 of the Punjab Municipal Act, 1891, whicb 
is in terms practically identical with section 69 of 
Act XV of 1883, but to which, an explanation is 
appended providing that the committee may a-uthorize 
persons to prosecute either generally in regard to all 
ofences under this Act and the rules thereunder, or 
particularly in regard only to specified offences or 
offences of a specified class ’ '.

The explanation to section 186 of the Punjab MtaDi- 
eipal Act of 1891 has been amplified in the explana­
tion to., section 228 of the present, Punjab Municipal
A ct ■;, ■; ■. , y ,

. I would therefore hold that the reasoning., in the 
second paragraph - from Gulzar Jan’s case quoted 
above is erroneous and hence that the reason for ac­
quittal given by tTie Magistrate is wrong. This point 
alone can be considered :in the present appeal as no 
other was taken, by tl|4;^agistrate. - It is still open tO' 
the respondent to raise'any defence, technical 
or on the merits.



I  w o u ld  th erefo re  a ccep t th e  a p p e a l, set a sid e  th e  
ord er o f  a c q u itta l a n d  d ire c t th e M a g is tr a te  to  p ro ­

ceed  w ith  th e tr ia l  in  accordan ce w ith  la w .

■VOL. V III] LAHORE SERIES. 617

A d d is o n  J . — I  concu r. A d d is o n  J.

N . F . E ,
A ffea l accepted.

Case remanded.

Feb. 18.

REYISiONAL CIVIL.

Before Mr. Justice Teh Ghand.

S I K A N D A R  K H A N  a n d  o t h e r s  ( P l a i n t i f f s )  1927
P e titio n e r s

'oersus
EALAN D K H A N  a n d  o t h e r s  (D e f e n d a n t s ) 

R e sp o n d e n ts .

Cital Revision No. 119 of 1927•

Ciml Procedure Code, Act Y of 1908, Order XLIII^ R'ule 
1 (to), and Order X L V II, Rule 7~Appeal— from order 
'^mnfing application for Revieio— grounds for— Effect of 
Rules— whether inconsistent— Statutes— construction of—
whether decree passed in favour of a number of pld/mtiffs, one 
of lohom had died during the: trial, is a nullity— Revision^

Beld tlLal; Order X L V I I ,  E u le 7, €!ivil Ftocediire tl’ode, 
is not mcooasisteiit witL. Order X L I I I ,  Eule 1 ('iy)f nor lias it 
been. r'en,dered siiperflTiOTis by tbe exiac,tmeiit of tKe latter rule 
in tlie Code of 1908. Tlie rigM  of app'eal against an order 
■grantiag* all for Eeyiew given by Order X L I I I ,
rule 1 18 4iialified and controilled by Order X L Y I I ,  rule
7 , and an appeal against sucli an order can lie only on one or 
■otlier of tbe tbree grounds specified tberein 

; dissented'frcrai.

Ynsaf T, Naza (2), foilowed,.

(1) (1925) 27 1U6. <2) i l  P. It. 1913.
' ' b '


