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Before Mr. Jusfdce Fjofde and Mr. Justice Tek Chand.

PANNA LAL-TASSADUQ HUSSAIN 1927

(PLAiNTiFrs) Petitioners u ^ . 9.
versus

H lE A  NAND-JIWAN RAM  ( D e f e n d a n t s )

Respondents. '
Civil Rfivlsion No 604 o f 1S26.

Provincial Insohency Act, F of 1920, sectiori  ̂ 28, 29—
S-uit instituted against insolvent after adjudicdtion (and in. 
ignorance of the order of adjudication)— v:itfunit fhn pcn\iu- 
sion of the Iiuolvency Com*t— whether maimtainahle.

Tlie present suit was instituted some 3 years subsequent 
to tlie defendant liaving l>een adjiidieatedi on insolvent. It  
was alleg-ed that tlie suit was broiiglit in ignorance of the 
fact of tlie adjndieation order and no leave of the Oourt to 
institnte tlie suit had th.erefore "been obtained.

Held, that the snit had been rig"htily dismissed under the 
provisions of section 28 of the Provincial Insolvency Act, 
according^ to which, no snit can be broiig*h.t after adjudication 
with'out first obtaining' the. permission of the Insolvency Court 
to bring* that snit.

IleUl also, that the/ provisions of sejction 29 of tlie Act 
were not applicable tO' such a case.

Haji Umar Sharif v. Jwala Prasad (1), dissented from.

.4 fplication for remsion of the decree of Lala  
D evi Dmjal, Dhawcm, Judge^ Small Cause Courts 
Am ritsar, dated the 19th June 19S6, disniissing the 
plaintiff's suit.

K a h a n  C h a n d , for Petitioner.
Nemo, for Respondents.

■ [The order of Mr. Justice Tek Cliaajd, dated 8tb 
rebniary 1927, referring the Ctkse to a Diyision 
Bencli.~

The plaintifi petitioner on the 25th August 192&; 
instituted a suit against two defendants (1) Finn of
~  (1H1924) 79 I. 0. 662. ^
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1927 Hira Nand-Jiw<xn 'Ram and (2) Tassadviq Hnssa.iii for 
recover.*y of a certain sum oi money duo b_y defendant 
No. 1 to the plaintiff and defendant No. 2 jointly. 
Hira Nand, proprietor of the Firm Hira N and-Jiwa,n 
Bam, appeared and pleaded tliat tlie Firm Jiad been 
adjudicated insolvent as far l)aclc jiw 28tl) November 
1922 and that the suit coidd not |)roceod without the 
permission of the Insolvency Court. The defendant 
was directed to produce a copy of the, order of the 
Dera Ismail Khan Court, adjudging the c]efendan,t’« 
firm insolvent and the plaintiff Avas jdso askeil to make 
enquiry arid, if necessary, to obtain permisKion of the 
Insolvency Court to contimie the suit. At the next ■ 
hearing, on the 1st May 1926, tlie copy of tlie, order 
of the Insolvency Court was not produced and the Cftse 
was adjourned to the 19th June 1926. On that date 
again no copy of the order was produced as the recowl 
had, heeii. sent up from Dera I'smail l l̂inri to the 
Judicial Commissioner’s Court a,t Peshawar but the 
statement of Hira Nand, defendaiit and of Kanhaya 
Lai, Pleader, who had been conducting caHCB on be
half of the Receiver of the Firm Hira Nan,d~,Tiwa.ii 
Ram was recorded and the Court p;ave a iuidintj: that 
the defendant firm had been adjudicated insolvent as 
alleged. On this finding the Court held tluit as under 
section 28 of the Provincial Insolvency Act a credi
tor, whose debt is provable in insolvency, cannot com
mence any suit or legal proceeding against the insol
vent without permission of th  ̂ Insolvency Court and 
as the plaintiff had failed to obtain such permission 
the suit was dismissed with costs.

The plaintiff has preferred a petition for revi
sion to this Court, and on his behalf it has been con
tended that section 28 of the Provincial Insolvency
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Act has no applicability to a suit filed by a creditor, 
who has instituted a suit in ignorance of the adjudi- 
nation order and consequently without obtaining the- 
permission of the Insolvency Court, even though the 
order of adjudication had been passed before the suit 
was instituted. In support o f this contention the 
plaintiff’ s learned counsel has quoted a ruling of the 
Judicial Commissioner's Court at Nagpur reported 
a.B Haji XJmar Sharif v. Jwala Prasad (1), which lio,s 
been cited, apparently without disapproval, by 
several commentators on the Provincial Insolvency’ 
Act.

As at present advised I feel grave' doubts as to 
the correctness of this ruling and am not prepared 
to follow it, but as the point involved is one of general 
importance and is likely to affect a large number of 
cases, I think it proper to refer the case to a Division 
Bench. The office is directed to fix this case for 
actual hearing at a very early date and to place it 
before a Division Bench of which I am a member.

Counsel to be informed.
J u d g m e n t .

F p o r d e  J.—This is an application to revise an 
order of the Judge of the Small Cause Court at Am
ritsar dismissing the plaintifi’ s suit on the ground 
that the defendant had been adjudicated insolvent 
some time prior to the institution of the suit and leave 
had not been obtained, in accordance with section 28 
o f the Provincial Insolvency Act, to commence the 
suit.

The facts are sufficiently stated in the order of 
reference and need not be repeated. The petitioner 
relies upon the case of Haji Umar Sharif, flainti-ff- 
a'p'pellant v. Jwala Prasad, def endant-res'pondent

(1) (1924) 7ET L C. G62.

PANTSTA Lal- 
T assaduq  ■ 
H u ssain  

-y,
H ir a  N and- 
JiWAN B a m .

1927

PFOaDE J.



596 INDIAN LAW KJSrOKa’S. VOL. VllI

TAS.SAOlRi!
H u s s a i n

H i r a  K an d -  
JiWAN Ham.

W27

I'i-'OEDB J .

Teik Ohani) J,

a (lecdyioii of the Additional Judicial (3o,in:Diissiouer 
of Na,gpur, in ■wlii.cli it wan lield tl:iat wiiere n suit 
]ia,d l)een filed agaiiLsl an iiisolveii.t in the ci;vil court 
in igiioTaiice cjf the fact of ;m ajvidication order hav
ing been passed, ajid, conscqiic^ntly, •with.oiit obtain- 
ing tlie perniission of tlie liLSolveiicy Coiii:L, a civil 
court can, imder s(x>tion 2!) of th,e Act, |')(*:tiYrit th,c 
suit to be continued on sucli toi*m« a?, it aright think 
fit'if it appear that the suit was brou-g'ht in ig'iioranee 
of tlie o;rder of adjndicatioiL Witlii tliiri coiisti'iiction 
of the ?f,;t.tiitc T fi.T:d ?a;yHcl>‘. \Adtli a'i'̂  r f ‘« .[>cct to the 
learned Additinnnl Judicial ( ’onmii.’̂ Hioiicf, quite lui- 
ahle to agree. Scction of' the 'ProviiHiia.1 IiKwh 
vency Aĉ t, which, i;-‘ in cffoct the a.s ,sc(,ition 7
of the Eiiglisls. E;Hikr«rf)l:cy Act fif 11)14, cxprcBHly 
prohibits any suit oi' otlier legal f)i'oc(Ĥ <liiigv« being 
coinmenc'cd except with th<; leave of the (Vuirt and 
OD, sucIi toi'ins as th,c (jorii't ma,y impose : that is tO' 
say, no-vsnit iiia.y l)c brouglit after ;-uljiid'ica,tion with
out fii'Kt obtainiBP: the perHiisfliori of the ('^onrt to 
bring that suit, S(H:!tioTi 29 deals w,i,tli pending suitn 
and pi’ovides that on proof o f an a,dj!Hlicaf,ion ord(vr 
made against the debtor, the Court imy stay or allow 
to continue a. pending suit upon sucli, terms as it may 
think fit to impose. The present suit was in,Btjtuf;ed 
some three years Rubsequent to tlie adjudication order. 
~Ho leave of the Court liad been, obtained to bring 
these proceedings and consequently they a/re not 
nmintainable.

In my opinion, the order of the Jndge, Small 
Cause Court, is correct and this applic,a.tion in. re
vision must therefore be rejected.

, Ti5t.,CHAT\T'D J.—I agree. ' My opinion is given in 
the referring order, .which should be read as a part 
of this judgment.

RerAsion rejected.
' A . m .  C.


