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Before Mr. Jnsticc D as an d  Mr, Ju stice Mya Bn.

^  A.T.K.P.L.M. MUTHIAH C H ETTYA R
Ju n e  20,

THA ZAN HLA a n d  o t h e r s /  ,

A hakm cn t o f  Suit— Prclinnim ry decrcc—D efendant's d ea th  a fter  fre lin iit ia ry
di'crcc— Civil P rocedure Code (.4cit V o f  1908), O rder  22, ru le 4̂

Where a preliminary decrt;e has been, passed and uo application has 
been made within ninety days from tlie date of the death of a defendant who 
has died after the passing of the preliminary decree to bring his legal 
representatives on the record, the suit does not abate as against the deceased 
defendant. Order 22, rule 4 of the Cî îl Procedure Code has no appHcation 
in such a case.

Na-sir A ham m ad  v, Tamijadi^  I.L .R . 57 CaL 285 : P en im a l P illay  v. 
P ern m al Chctiy, I.L .R. 51 Mad. 7 0 l—follon>cd.

I,ac}uni N a rain  v. B alinakund, I.L .R . 4 Pat. 61—re ferred  to.

Anmol Singh \. H ari Shnnhar, I .L .R  52 All. 910— dissented from .

P. K. Basu for the appellant.

Sein Tun Amig for the respondents.

Das, J,— In this case the appellant Muthiah Chettyar 
obtained a preliminary mortgage decree against 
Nga Pein and Messrs. Steel Bros. & Co., Ltd., on 
the 9th August, 1930. It appears that Nga Pein 
died on the 23rd November, 1930, and no application 
was made to add his legal representatives in his place 
within ninety days after his death.

The question to consider in this appeal is whether 
Order XXII, rule 4 applies to a case where a preli
minary decree has been passed, and whether, when 
no application has been made to add the legal 
representatives of a deceased defendant within ninety

* Civil Misc. Appeal N o., 199 of 1932 from the order of the District Court 
c?f Akvab in Civil Execution Case Np. 11 of 1931. ’
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 ̂ 1033days, the suit shall abate as against the deceased _  .
A .T.K .P.L.M ,netenciant. m u t h ia h

After a decree has been passed there can be no chettyar

question, of any right to sue sund\ing, because the Tm.̂ ZA\-
right to sue has already been merged in the decree.
I do not think that Order X X II, rule 4 applies 
where a preliminary decree has been passed, and the 
suit does not abate as against the deceased defendant.
In this connection I may refer to the judgment of 
their Lordships of the Privy Council in the case of 
Lachini Narain Marivari v. Bahnahtnd M anm ri (1).
At page 6 6  of the judgment their Lordships observed 
as follows ;
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“ Af^er a decree has once been made in a suit, the suit caraiot 
be dismissed unless the decree is reversed on appeal. The 
parties have, on the makinŝ  ̂ of the decree, acquired rights or 
incuired liabilities which are fixec\ unless or until the decree is 
varied or set aside. After a decree any parL̂ ’ can apply to have 
it enforced.”

These observations are not in any sense limited 
and apply to all decrees. When a preliminary decrce 
has been passed it is difficult to see how the death 
of a party subsequent to the passing of a preliminary 
decree can wipe out the decree if his legal represen
tatives were not brought on the record within three 
months, and enable the Court to dismiss the suit. I 
may also refer here to a Full Bench decision of the 
Madras High Court, Penimal Pillay v, Perurnal CJietiy 
(2 ), where their Lordships held that Order X X II, 
rules 3 and 4 of the Civil Procedure Code do not 
apply to cases of the death of parties after the passing 
of a preliminary decree. A similar decision was passed 
by the Calcutta High Court in the Cd.se oi N'asJr

. (1) (1924) I.L .R .4Pat. 61. |2J (1928) IX.R. Si Mad. 701, ,

D a s , J .



D a s J

, ^  Ahanimadv. Tamijadl Ahaininad Hoivladar { i ) , \ v h t v Q

A,T K.P.L.M. their Lordships held that
MUTHIAH
CHETTYAK no abatement of a suit takes place when a plaintiff dies after a 
ThT zan preliminary decree is passed in a mortgage suit, and aio appli-

Hl\. cation for substitution of his heirs is made within the time limited
by law.”

A contrary view has been taken by the Allahabad 
High Court in the case of An mol Singh v. Hari 
Shankar (2). With due respect to the Judges who 
decided that case I must say that I do not agree with 
the reasoning of the learned Judges in that suit. I 
cannot understand how after a decree has been passed 
the question of the right to sue can arise. The suit 
has been merged in the decree, and that being so, 
in my opinion, Order X X II, rule 4 cannot apply to 
a case where a preliminary decree has been passed? 
and the suit cannot abate because no application has
been made to add the legal representatives of a
deceased defendant within time.

The appeal must be allowed and the order of 
abatement set aside, and the legal representatives of 
the deceased defendant must be substituted in place 
of the deceased defendant. The appellants will get 
their costs. Advocate’s fee five gold mohurs.

Mya B u , J.— I concur in the order proposed by 
my learned brother.

The question for consideration is whether in a 
mortgage suit for sale the suit abates on account of 
the omission on the part of the plaintiff to apply to 
bring on the record the legal representatives of a 
defendant who dies after the passing of the preliminary 
decree and before the final decree is passed. It turns 
upon whether Order X X II, rule 4, of the Civil 

. Procedure Code applies to the case or not.
(II 11929) I.L .R . 57 Cal. 285. \2i 11930) I.L.K. 52 AIL 9 l0 .
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In Perumal Pillay v. Perumal Cheiiy and another ^
(1) a Full Bench of the Madras High Court held that a .t .k .p .l .m .

\  T TT T 1-4 T i O

Order X X II, rules 3 and 4, Civil Procedure Code, do C h e t t y a r  

not apPy to cases of the death of parties to a 'x'hJzw- 
mortgage suit after the passing of the preliminary 
decree. In arriving at this conclusion the learned mvaBu, j. 
Judges adopted the principle underlying the case of 
LacJuni Narain Manveui v. Balniakiind Martmri (2) 
in which their Lordships of the Privy Council held :

“ After a decree has once been made in a suit, the suit cannot 
be dismissed unless the decree is reversed on appeal. The 
parties liare, on the making of the decree, acquired rights or 
incurred liabilities which are fixed, unless or until the decree 
is varied or set aside.”

The decree before their Lordships was one for parti
tion passed by the High Court on appeal by consent of 
the parties, and was in the following terms ;

“ The whole property wull be divided into four equal shares, 
of which the plaintiff will get one. Shew Narayan Marwari, 
however, will be entitled to retain the property which is now 
in his possession on payment in cash of any amount by which 
his share will be found by the lower Court to exceed the value 
of one-fourth share of the whole property. In the event of the 
property now iu possession of Shew Narayan being found to 
be less than the value of one-fourth share of the whole property, 
he will be entitled to receive an amount by which this property 
is found less than the value of one-fourth share/'

Upon the passing of this decree the suit was remitted 
to the Subordinate Judge in order that the necessary 
steps for effecting a partition of the undivided property 
into fourths, and that the valuation of the eldest 
brother’s share might be taken. The Subordinate 
fudge then fixed a day for hearing the parties and gave 
them notice, but as neither the plaintiff nor his pleader 
appeared on the day fixed the Subordinate Judge 
dismissed the suit for want of further prosecution. ^
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^  A decision similar to that of the Full Bench of the
A.T.K.PX3I. Madras Hish Court was passed by the Calcutta High 

CHETTYAR Couit iTi N(izlr Ahammad v. Tamijadi A ham m ad  
thI'^an Howladar (1 ). But a Bench of the Allahabad High 

^  Court in Anjiiol Sifigh and others v. H ari Shankar (2)
m y a b u j . has held that the death of a party after the passing

of a preliminary decree may cause an abatement of 
the suit under Order X X II, rule 4. The learned 
judges considered that the principle underlying the 
decision of the Privy Council in Lachmi N arain  
Marwari v. Balmakund M arwari (3) did not apply to 
the case before them. W ith all respect to the learned 
Judges I am unable to see any distinction in principle 
between a decree such as the one in Lachmi N arain  
Marwari's case and a preliminary decree for sale 
in a mortgage suit. In either case—to quote the 
words of their Lordships of the Privy Council—  
“ The parties have acquired rights and incurred 
liabilities which are fixed.”

A preliminary decree in a mortgage suit declares 
the amount due to the plaintiff on account of prin
cipal and interest and costs calculated up to the 
date of the decree, and where interest is payable, 
declares the rate of interest to be paid until 
realisation. Then it says that if the defendant pays 
the amount so decreed into Court on or before a 
particular date the plaintiff should deliver the docu
ments, and, if required, transfer the property to 
the defendant, and, if necessary, give possession. 
It directs thĝ t in default of such payment the 
property be sold and then gives liberty to' the 
plaintiff to apply for a personal decree for the 
balance, if any. It will, therefore, be seen that by 
the time of the passing of a preliminary decree in
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(1) {1929} I L.R. 57 Cal, m  (2) (1930) I L.R. 52 All. 910.
(31 (19241 I.L.R. 4 Pat. 61.



a mortgage suit all the questions in issue between ^
the parties have been adjudicated upon, and at the a .t ,k .p .l .m .

time of the plaintiff’s application for a final decree, c h e t t y a r

if any, tha only question that arises is whether there tha\^x
has been payment as directed by the preliminary 
decree or not. By a comparison of the terms of mya bu, j . 
an ordinary mortgage decree for sale and those of 
the decree in Lack mi Narain M arwari v, Balniakund 
M arwari (1) it will be seen that in the former there 
is much less to be done towards the passing of 
the final decree than in the latter. The substantive 
rights and liabilities of the parties are finally deter
mined by the preliminary mortgage decree. The 
plaintiff’s right to sue has accordingly been merged 
in the preliminary decree, and I fail to see how 
the question of the survival of the right to sue can 
arise after the preliminary decree has been passed.

V o l .  XI] RANGOON SERIES. 451

C R IM IN A L R E V ISIO N .

B efore Mr. Ju stice  Mya Bn a n d  Mr. Ju stice  DimkUy.

K IN G -EM PERO R V. MOHAMED.* 1933

C rim ina l P rocedure Codt' (Act V o f  1898), s. 388—Sentence o f  nomimU  
imprisonment-iCith fin e— Tim e given to p ay  f in c~ S .3 8 8  {2j, app licab ility  of.

W here a sentence of imprisonment is passed in addition to a sentence of 
fine, even if the sentence of imprisonment is a nominal sentence only, the 
provisions of s. 388 of the Criminal Procedure Code have no application, and 
the Court has no power to grant time to pay the fine and suspend the execu
tion of the sentence of imprisonment in default of payment of fine.

The provisions of s. 388 (2) refer to an order made by a crim inal Court 
for the payment of money, but which is not a punishment yiflicted on an 
offender for an offence.

Tun Byu (Assistant Government Advocate) fox
the Crown. ______ _̂____ _________  :' ,' -

*  Criminal Revision No. 311A of 1933 from the order of the Second Addi
tional Magistrate of Bogale in Crim inal T rial No. 9 of 1933.

U r  (1924) I.L .R . 4 Pat. 61.
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