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1927 Crown, both in revision and in appeal. Under the 
circumstances, I have thought it best to give counsel 
an opportunity in this Court to support the original 
order from the judgment of the tria,] Court. It is
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TmouGirMsT. contended tha,t the cjxse was false and was brought to 
B.ASMI. harras the accused. As to the falsity of the case the 

finding is, in my opinion, not quite satisfactory. This
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being so, I think the order regarding compensation 
was rightly cancelled on the merits and I disfiiiss the 
petition.

N. F. E.
Revision disi7ii>̂ sed.

REViSiONAL CRIMIMAL.
Before Mr. Justice Fforde and Mr. Justice Addisoji.

LEKAL AND OTHERS, Petitioners; 
ve?'sus

T he C E O W N , Respondent. '
Criminal Revision Ko- 1169 of 1926.

Cn'ini.nal Procednire ('ode, Act F of 1898, section 360— 
Retfial hy a second Mdpistmte— n)hefh&‘ e/indcnce record^ed 
hy ihe first Magistrate of a witness, who has died since, 
can he relied on hy the second Magistrate'—Indian Evidence 
Act, 1 of 1872, section 33.

This case was first lieard by one Magistrate and was sub
sequently tried: de novo by anotb.er Magistrate and at tlie re~ 
quest of the accused the wituesseB ■were resummoned and re- 
lieard ; one of tlLem, Grulzara, whose statement had been 
recorded by the first Mag'istrate having died before the retiial ,̂ 
Ills eyidence was relied upon by the Ma.gietiute tô  whom the 
case bad been transferred.

Held, that tlie evidence of G-ukara could he relied upon 
ill tlie retrial before, tb.e second Magistrate iinder the provi
sions of section 33 of the Indian Evidence Act, which were in 
no way affected by section 350 of tlî , Criminal Procedure 
Oode.



-VOL. VIII LAHORE SERIES. 571

Sahih Bin  v. Crown (1), disapproved fro  tanto.

A fflication  foi' revision of the order of Rai L e k a l  

Bahadur Lala Ganga Ram, Soni, Sessions Judge, okowir. 
Ludhiana, dated the 16th June 1926, affirming that 
of  M. Muhammad Fida Ullah, Magistrate, 1st class,
Ludhiana, dated the 10th May 1926, convicting the 
'petitioner,

B u r g a  D a s , for M o t i S a g a r , for Petitioner.
D. R. S a w h n e y , Public Prosecutor, for Respon

dent.

[The order of Mr. Justice Coldstream, dated 6th 
October 1926, referring the case to a Division 
Bench."

The only point argued is that the conviction is 
ruainly based on the dying declaration of Gulzara 
v/hich, according to the principle apparently enun
ciated at lines 27 to 32 df pâ ge 126 in 3 Lahore 115, 
ought not to have been admitted. These ohiter words 
in that ruling do seem to imply that the provisions of 
section 33 of the Evidence A'ct can be nullified by a 
transfer and de novo hearing. I think that the 
matter is one for consideration by a Division Bench, 
Admitted, As the case involves a point of law of 
some importance it should be heard by a Divisiou 
Bench.

J u d g m e n t .

F f o r d e , J.-—There appears to be some confusion I'poubb 

about this reference- It is alleged by the learned 
Judge who referred it that the only point argued 
before him was that the conviction was mainly based 
upon the dying declaration of one Gulzara: In point

(1 (̂1922) I. a  B. X26.
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of fact tlie learned appellate Judge has stated that 
it is not; necessary to discuss whether this statement 
was adiiiissible or not, though he was of opinion that 
it was admissible under the provisions of section 2̂ 

of the Evidence Act. Eut what he has admitted is 
the statement made by G-ulzara before the first Magis
trate who tried tlie case. When the case was heard 
de nom by the Magistrate to whom it had been trans
ferred Gulzara was dead, and the evidence which he 
had given in the first judicial proceeding was proved 
and relied upon by the learned Magistrate to whom 
the case had been transferred. The petitioner in the 
trial before the learned Magistrate had a-sked̂  in 
accordance with the provisions of section 350 of the 
Criminal Procedure Code, that the witnesses who had 
given evidence against him in the first judicial pro
ceeding should be resummoned and reheard. As the 
witness Gulzara was dead it is obvious that he could 
not be resummoned. The other available witnesses 
were resummoned and their evidence was retaken. 
The procedure adopted has been strictly in accordance 
with law. The authorities cited have no bearing on 
this matter whatsoever. I am quite unable to follow 
the reasoning of Chevis J. in " Sahih Din and others 
versus Crown (1). The provisions of section 33 of the 
Indian Evidence Act are in no way affected by section 
350 of the Criminal Procedure Code.

These petitions are quite unsustainable and must 
be rejected.

Addison J.—I agree.
A. N. G. ,

Remsion rejected.

(1) (1923) I. L’. R. 8 Lah. 115, 126.


