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A further question, however, remains as to how
we ought to dispose of the present appeal. In my
opinion it must be dismissed. If the application
out of which the appeal arose was an application
for leave to appear and defend the suit on
the merits, then, inasmuch as no such defence was,
or could be, substantiated, the application was rightly
dismissed. If, on the other hand, the application
is treated merely as one for leave to appear for
the purpose of applying to the Court for an order
that the decretal amount should be paid by instal-
ments the application was misconceived, for no such
leave was required, as the applicant was entitled to
make such an application without the leave of the Court.

In these circumstances the appeal will be dis-
missed without costs.

Das, J.—1 agree.

APPELLATE CIVIL.

Before Sir drthur Page, Kt., Chief JTustice, and My, Justice Das.

ABDUL HOOSEIN
v.
THE SECRETARY OF STATE FOR INDIA IN
COUNCIL.*

Workimenw’s Compensation det (VIII of 1923), 5. 2 (1) (n)—Workman, who is a—
Employment in business of employer—Employmend of a casual natuve

If aman is employed for the purpose of the trade or business of the
employer, even though the employment is of a casual natureghe is a workman
within the meaning of s. 2 (I} {») of the Workmen’s Compensation Act.

If such a person suffers injury as the result of an accident arising out of
and in the course of an employment to which the Act applies he is- entitled to
compensation. '

Manton v, Canticll, 1920V A.C. 781 —referrod lo.

* Civil Misc. Appeal No. 171 of 1932 arising out of the ordes of the Comms-
sioner for Workinen’s Compensation, Minbuy, in his Trial No. 1 of 1932,

433
1933

C/TK.M.S,
R.M, CHETT-
YarR FiRM

OAQKCT.
CHLTTYAR
FIRM.

—

PAGE, C.

1933

June 1.



434
1933

- B ABDUL
HoosEis
THE
SECRETARY
OF STATE
TOR INDIA
1% CouNCiL.

INDIAN LAW REPORTS. [Vor. XI

4. Eggar {Government Advocate) for the respon-
dent. The definition of “workman” in s. 2 (1) (1)
of the Workmen’s Compensation Act, 1923, follows
the definitions given in ss. 13 and 3 (2) (b) respec-
tively of the English Workmen’s Compensation Acts,
1906, and 1925. If a person is employed for the
purposes of the employer's trade or business and
not otherwise, the fact that his employment was of
a casual nature does not deprive him of any com-
pensation that he may be entitled to under this
Act. The decision in Manfon v. Cantwell (1) may
be referred to in this connection.

Sanyal for the appellant was not called upon.

Pace, C.J.—This appeal must be allowed.

The appeal is brought under s. 30 (1) (@) of the
Workmen's Compensation Act by a workman who
claims to be entitled to compensation under the
Workmen's Compensation Act (VIII of 1923), but
whose claim was disallowed in fofo.

It appears that the appellant was employed at
the Linzin headworks under the Executive Engi-
neer of the Salin Canal Division, and the claim
should not have been against the Executive Engi-
neer who has been made the respondent, but
against the Secretary of State for India in Council
who employed the workman. The proceedings,
therefore, will be amended in that sense. '

Now, it is common ground that the injury for
which the -appellant claims compensation was the
result of an accident that arose out of and in the
course of an employment to which the Workmen's
Compensation  Act applies.  The only defence to
the claim was that the appellant was not a “work-

{1} (19201 A.C, 781, 786,
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man ’ within the meaning of that term in s. 2 (1)
(1) of the Act, because, although he was employed
for the purpose of the emplover's trade or business,
his employment was of a “casual nature.” That
contention found favour with the Commissioner for
Workmen's Compensation, Minbu, and upon that
ground the appellant’s claim for compensation was
rejected in foto. In my opinion, the Commissioner
for Workmen’s Compensation misdirected himself
as to the law material to the case before him,
Under s. 2 (1) (n) “workman' means ‘‘any person
(other than a person whose employment is of a
casual nature and who 1s employed otherwise than
for the purposes of the employer’s trade or busi-
ness) . . .7 The definition of ‘“workman" in
s. 13 of the English Workmen's Compensation Act,
1906, for the purpose in hand is identical with the
definition of workman in s. 2 (I)(n). In Manfon v.
Cantwell (1), the House of Lords had occasion to
consider the meaning of the words “whose employ-
ment is of a casual nature and who is employed
otherwise than for the purposes of the employer’s
trade or business,” and in his speech in the House
of Lords Lord Birkenhead L.C, referring to s. 13
of the Workmen's Compensation Act, 1906, observed :

“the language of the passage I have just read is perhaps some-
what open to. criticism on the question of draftsmanship, but
the effect of it is nevertheless plain, The meaning of the
second limb of the.sentence is that if a man be employed for
the purposes of the trade or business the employer is liable to
him even though the emplo?ment be of a casuval n'afmre."

The same construction, in my opinion, is to be
put upon the words ‘“whose employment is of a

casual nature and who is employed otherwise than

{1) 11920} A.C. 781 at p. 786.
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for the purposes of the employer’s trade or business”
in s. 2 (1) (n) of the Act. It follows, therefore, in
the present case that inasmuch as it is common
gronnd that the appellant was not emplofed other-
wise than for the purposes of the employer's trade
or business, and suffered injury as the result of an
accident arising out of and in the course of an
employment to which the Act applies, the decision
of the Commissioner for Workmen’s Compensation
cannot be upheld.

The result is that the appeal is allowed, the
order of the Commissioner for Workmen’s Compen-
sation, Minbu, is set aside, and the proceedings will
be returned to the Commissioner for the assess-
ment of compensation to be determined. The appel-
lant is entitled to costs, four gold mohurs.

Das, J.—TI agree.

CRIMINAL REVISION.

Before Sir Arthur Page, Ki., Chief Justice, and Mr, Juslice Das.
KING-EMPEROR ». AH KIM.*

Opium preparations—Posscssion of beinsi and  beinchi—Opium Act (I of 1878),
ss. 3, 8, 9—Conwiction under s. 9—Dangerous Drugs Act (II of 1930), s. 40,
second schedule—Amendments—Rule 11, second proviso, under s. 5 of Opinm |
Act, vitra vires— Prepared ofinin—Illegal posscssion nnder s. 10 (b) of AclIT
of 1930,

TUnder the Opium Act of 1878, thé definition of opium in s. 3 included such
preparations of opium as beinsi and beinchi,  Under the second proviso to Rule
11, made pursuznt to s. 5 of the Act, it was an offence punishable under s. 9 for
a person who was not a registered smoker to possess such preparations. Under
5.490 and the second schedule tothe Dangerous Drugs Act opium, as now
defined in 5.3 of the Opium Act, does not include these preparations, and
clauses fal and {01 of 8. 3and clauses {a) and (D) of s. 9 have been deleted
The result is that the second proviso to Rale 11 is now ulfra vires as not being"

*  * Criminal Revision No, 158A of 1933 from the order of the Second Addi-

tional Magistrate of Mergni in Criminal Regular No. 69 of 1932,



