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not prepared to interfere witii the discretion o f  the 
trial Court in the matter, and we therefore dismiss the 
cross-;ippeal with costs also.

A N. ('.
A ffea ls  dismissei.
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Transfer of Property Act, IV  of 1882, scAytion, 6S~~~'prin~ 
eiples of—applicahle in Punjab— Voluntary alienafion— in- 
te7it to defeat or dela/ij creditors— Presumption— eleme’ifts 
nrcessar]} to raise— Burden o f proof— dphfs flue at 'the ti'nû  
of fjift— (leJitfi suhseqqientXy incurred— distinction.

Tlie plaiiitiff claimed to liave l>eeii gi’aiited a deeree xipoii 
a pi'o-iiote wMcli waa alleged l>y lier to Bnve )>eeii lYiade in 1>er 
favour pi'ior to a gift Iby tlie judg’lneTit-dehtor of liia Innd in 
favouT of Ms minor sons and sued for a declaration that the 
gift was a nullity, fraudulently defeating* her as a creditor; 
1)iit neitlier tlie decree nor tlie judgment nor the pro~note in 
suit was produced.

Hdd‘, that by virtue of section 53 of the Transfer o f Pro
perty Act (the principles of wliich are applicable to> the Ptm- 
jah) it was upon 'the plaintiff to prove, not only that ihc 
alienation was gratuitous and that her claim afrain«t the' 
donor had been defeated or delayed by that j?ift, but also, 
that she was a creditor of the donor at tlie time the g'ift was 
made ; failing* which, the presumption that the jyift had 
been made with the, intention of defeating* or delaying' her 
i.18 a creditor did not arise.

Held (per Tele Chand, J .) that, altboug-li creditoi>5 who^e 
debts were actually due at the time of the voluntary transfer
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are not the oaily persons Trho may "be entitled to imij'eacli it, 
nevertheless in the case of a subsequent creditor the alloca
tion of the onus o f proof is regulated on entirely differ&nt 
considerations.

Thus on proof that the debts were actually due at the 
lime o f such transfer, the intent to defeat or delay creditors 
will be presumed ; whereas, i f  there are no debts due at the 
time and the transferor nuis into indebtedness subsequently, 
the pi'esumption wi'll be regulated by the circiimstanoes of 
each particular case.

And, that a voluntary settlement by a person, who owê r̂  
no debts at the time, in favour of his children, for natural 
love and aifection, cannot be set aside merely because some 
years afterwards it is proved to have the effect of defeating 
or delaying’ subseqiient creditors.

Story’s ' Equity Jurisprudence Volume I, section 361, 
and May’ s ‘ Fraudulent Oonveyances and Dispositions Off 
Property/ referred to.

First appeal from the decree of Khwaja Ahdus 
Samad, HiihoTd'mate Judge^ 1st class, Delhi, dated 
the W th May 1922, declaring that the g ift was luith 
intent to defrmid the flaiM iffs, etc.

J a g  AN N a t h , A g g a r w a l  and A n a n t  R a m  K h o s I;_a , 
for Appellants.

K ivSh e k  D a y a l  and B i s h e n  N a r a i n , for Respon
dents.

C a m p b e l l  J.-
JUDGMENT,

-On 22nd November 1920 M'ussarri-
mat MuliaiiiiBad Zaniani Begum obtained a decree for 
Rs. 5,500 against lier husband Muhammad Ibrahim. 
On 19th August 1919 Muhammad Ibrahim gifted cer
tain house property to iiis minor sons by another wife 
M u s s a m 7 i i a t Begani, This property was 
attached by Miissammat Muhammad Zamani Begam 
in execution of her decree. The donees lodged objec
tions which were successful. Mtissammdt Muhammad

M o h a m m a b -
I sh aq

'V.
M o h a m m a »

Yusa'f.
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Campbell J .
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1927 Zamani Begam then lodged the present suit on 5th 
August 1921 for a declaration that the ffift was a

M o h a m m a d  f .  ,  . «  i
I s h a q  nullity, and that the giited property was liable to be

taken in satisfaction o f her decree. The trial Court 
M o h a m m a d  t

YusAr. has, given her the declaration sought ajid the donee-
defendants have appealed.

The lower Court struck the issue “ is the g ift in- 
valixl ’ ’ , and held that it had been made in ordei* to 
defraud the plaintiff, a creditor. The rule governing 
the disposal of the suit is that contained in section 53 
of the Transfer of Property Act, the principles o f 
which isection have been, repeatedly applied by the 
Punjab Courts in dealing with similar questions. The 
burden of proof was on the }:.)laintiff, but if  she suc
ceeded in proving* (a) that at the time o f the g ift  she 
was a creditor o f the donor, (&) that the alienation was 
gratuitous and (c) that her claim against tli.e donor had 
been defeated or delayed by it, the Court was entitled 
to presume that the alienation had been nuide with 
intent to defeat or delay her as a creditor.

In iny opinion if this presumption can be created 
the plaintiff must succeed, but otherwise she must fail. 
The case strikes me as having been conducted with 
great laxity on both sides and the evidence a,s recorded 
appears to me to be quite worthless.

The gift was a gratuitous alienation without 
doubt and it lias defeated the claim of the plaintiff 
based on her decree, but the plaintiff has failed to 
prove that she was a creditor at the time o f the gift. 
It is alleged and was alleged in the plaint that the de » 
cree was an em f  arte decree based upon a promissory 
note dated 1st October 1918, a d.ate prior to that on 
which the g ift was made, but this has not been proved. 
The defendant-appellants pleaded, as they were en
titled to plead (being minors) that they knew nothing
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K o h a io £a d

I shaq
V.

M o h a m m a d

Y u s a f .

o f .either suit oa’ promissory note. Tii© plaintiff lias 
failed to bring on to the record either the promissoiy 
note or a copy of the decree or a copy of the jndgnient 
on which it was based. A t the most the plaintiff has 
established that a decree was passed against Muham
mad Ibrahim in her favour after the g ift  w a s  made. Oam pbell .J. 
The question whether the execution of a promissory 
note by Muhammad Ibrahim in favour of Wlussammat 
Muhammad Zamani Begam constituted the latter liis 
creditor within the meaning o f section 53 o f the Trans
fer o f Property Act would not arise until that execu
tion is  proved to have taken place before the aliena,- 
tion attacked in the suit. The learned Subordinate 
Judge has assumed without any support from the con
tents o f the record that it did so take place, and all 
that the respondents’ learned counsel can do to meet 
this defect in his case is to ask for an opportunity to 
lead fresh evidence, a, request which I can see no reason 
for granting.

I  w o u ld  accept the appeal and dismiss the suit 
with costs throughout.

T e k  C h a n d  J . — I  agree and wish to add a f e w  T ek  Chand J, 
words with reference to an additional argument put 
forward on behalf o f the respondents, that under sec
tion 53 o f the Transfer of Property Act, it  is not only 
the creditors, who have actually a debt due to them at 
the time o f the voluntary transfer, who are entitled 
to impeach it, but that the transaction can be annulled 
at the instance of subsequent creditors also. This pro
position is no doubt true, but it has to be borne in 
mind, that in such cases the allocation of omis wiW. be 
regulated on entirely diferent considerations. In 
cases where there are debts due at the time o f St gi^a- 
tuitous transfer, it w ill be presumed, as 'hks been
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193T pointed out by my learned brother, that the transfer
M o h a m m a b  intent to defeat or delay the creditors.

I s h a q  But where there are no debts due at the time and the
M o h a m m a d  runs into indebtedness subsequently, the

T u s a f « presumption will be regulated by the peculiar circum
stances of each particular case. I f , for instance, the 
transfer was made to ward off the effects of a threaten
ed litigation or in anticipation o f the transferor em,” 
barking upon a, commercial venture or on the eve of 
his going into trade, the intent to defeat or delay 
future creditors will he presumed. But in other cir
cumstances, the transaction will be presumed to be 
bona fide, and it will lie on the future creditors to 
prove that the transfer wa.s made with an intent to 
'defeat or delay them.

In my opinion a voluntary settlem,ent by a person, 
who owes no debt at the time, in favour of, his children 
for natural love and afiection cannot be set aside mere
ly because some years afterwards it is proved to liave- 
the effect o f defeating or delaying the subsequent cre
ditors. Story in his “ Equity Junsfrudence ”  (Vol
ume I, Section 361) has thus summed up the law on the 
siibieot, in the iwords of Chancellor Kent

“ Eraud in a voluntary conveyance is an infer
ence of law in so far as it concerns existing debts, but 
there is no such legal presumption as regards subse
quent debts.’ There must be proof o f positive fraud 
in fact, to vitiate a voluntary conveyance

Similarly May, in his standard work on Fraudulent
Conveyances and dispositions af Property, says

“ Where the settler was not indebted at the time, 
the onus of proving the fraud is thrown on those, who 
impeach the settlement, for fraud is not to be pre-
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Slim ed. * * * * * *  The mere fact of subse
quent indebtedness is not evidence of a fraudulent 
intent against subsequent creditors 
The OVALS thus being on the plaintiff, and he haying 
failed to place on the record any materials to discharge 
it. it cannot be said that the gift was made with intent 
to defeat or delay the plaintiii.

I, therefore, concur in the conelnsioiis arriYed at 
by my learned brother.

iV. F. E.

M o h a m m a d

IsHAa
•p.

M o 3I A M M , A I >

Y usai’. 

T'ek Chaw'o J •

192T

A jypeal accepted.

A P P E L L A T E  C IV IL .

Before M t, Justice Harr-isov_.

BILLIM O RIA, O f f i c i a l  L iq u i d a t o r , D e v e l o p 5.ie n t  

C o r p o r a t i o n  o f  I n d ia ,  A p p e l l a n t  
versus

M r s . CECILIA M A E Y d e S Q U Z A  a n d  o t h e r s , 
Respondents.

Civil Appeal No. 2526 of 1926.

Indian Companies Act, V II of 1913, sRotion 235— W ind' 
ing u p — Proceedings against deceased Director— Legal repre
sentatives— amieal against— v'hether proceeding sw'‘vi'ves-~~In- 
dian Succession Act, X X X I X  of 192S, section 30$— whether 
applies to executive action under Companies Act— Appeal hy 
liquidator— costs— Indian Acts tahen from English Statutes—  
Constrihction of.

In the coiira© of tlie winding up of a C'omi)any, an ap
plication by the Liquidator against a Director nnder section 
2f35 of tke Companies Act was dismissed, whereupo-n the 
Liquidator appealed. Tiie respondent-Dlrectoi’ had meaii- 
while died. The Liquidator contended that thoiig’h the word
ing* of section 236 of the Indian Act had been borrowed from

1926 

Iv ly  16.


