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rule 13 would be l)arred by liuiitatioi!., and bent'e I  see 
no reason for adopting the course taJveji in Ihia D itta  
V. Ladha Mai (1). I' would Kiniply disiiiiHs tl)is jsppeai 
with costs.

FroiiDE J . V FORDE »[. •- —I  a g  r e e .

,iV. F. E.

/1 p[) en I d  is Hi issful.

5B6 INDIAN LAW REPOETS. [VOL. V lil

A PP ELL AT E CIVIL.

Before Mr. Justice Harrison- and Mr. Juslicf PaJi.p Sint/h. 
NIZAM -UD-DIN (J )e fk n d a n t) Appellant

1927
M il HAM M  AD BASH IR KH AN ( P l a i n t  i f f )

Respondent.

Civil Appeal No. 278 of 1923.

Cm tom—Siwomion— Sheikh Qureah's o f Pcdii'nf tmmf 
district Guujaon— son of ■predej'.cascd davghbv.r or ooTl/rtrral-— 
Biwaj-i-an),

Held, tkat it liad Iieon proved that, by custom awitrng 
iSlieildi Q îre.slds of Paiwal town, a son rtf a pi'edfH-ease'd 
daugliter excludes a, eoUuterul, as stated in tlio Uiwaj-i-am of' 
tlie GaiTgaoii district.

M'Uzajfar Ali v. Mst. /MinaJj (2), and Hot/ v, Allah JJitto',
(3)j relied cm.

Wa :̂:ira v. Mxt. Marijarit- (4), aiul lhi<UM v. i/.s'/.. l̂ 'idinnO) 
Bibi (5), referred to.

Tlattio'aii’s Dlgt'st of Cuvsttjiiuny Law, para. d«Til)tiHL,

First'afiwal from the dHcma of J^ala 8uraj'
Naram, Senior SulordinatB Judge, Gnrgaon, dated
the 12th Deceml)Br 1922, dec/veeing half of tlis h n d  in
suit and half of house No. 1 in favour of plaintiff, etc.

(1) (1919) .54 J. C. 883. (3) 45 1>. E. 1917 (P. C,).
(2) 58 P. R. 1910. (.4) 84 V. II. 1917.

(5) (19^2) J. L. R. 4 3.aTi. 99.



M u h a m m a d  S h a f i ,  J .  N . B h a n d a r i ,  K h u h s h a id  1927

Z a m a n  a n d  N e w a l  K is h o r e , f o r  A p p e l la n t .
^  i n  I? -O J 4. jNTi Z A M -U B -J J i K

A b d u l  Q a d x r  and S le e m , for Respondent.
The iudgment of the Court was delivered by—  M u h a m m a d  

^  . B a s h i r  K h a k .
H a r r is o n  J.— Plaintiffs brought this suit lor »

possession of the property left (a) by his grand-father 
Shams-ud-Din and (b) by his great-uncle Ibrahim 
Bakhsh. The defendant is a collateral, wJio is in pos­
session. Ibrahim Bakhsh was the first of the two
brothers to die and he left no children but a widow 
Mussammat Saghir-un-Nisa, who succeeded to his 
land and made a gift of a portion in favour of her 
brother-in-law, Shams-ud-Din. Mussammat Sakina 
Begam, the mother of the plaint i f  and the daughter 
of Shams-ud-Din, died before him and, on his death, 
the widow of Ibrahim Bakhsh, MussammM Saghir- 
un-Nisa, took the whole of the property for her life.
On her death which occurred 10  ̂years before the suit 
was instituted, the collateral obtained possession.

The plaintiff’ s suit is based on a custom alleged 
to exist amongst the Sheikh Qureshis of the Qurgaon 
District and more especially of Palwal town, by which 
•a son of a predeceased daughter excludes a collateral.
The finding is that the custom has been established, 
and from this finding the collateral has appealed.

There is admittedly an entry in favour of the 
plaintiff in the Riwaj-i-am. In this and indeed 
throughout this Riwaj-i-am as also throughout the 
Codes of Tribal Custom of the Gurgaon District,
Say ads and Sheikhs are treated as one group, having 
the same customs, and as different from other tribes.
This view has also been taken in Muzaffar A U v.
Mussammat / ainab (1), and the reason for it is obvi­
ous and simple, namely, that these two trifes stand 

—   ̂ (d'ssIp. B. l iE   ̂  ̂ .
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1927 apart as foreigners of Arab descent. In aecordance
K iz a m -u p -D i n  entry in the Rmaj-i-aM  tlie Subordinate

‘IK Judge has decreed the plaintiff’ s claim.
M u h am m ad  . , t i p

B a s h ir  X h a n . ine  entry is {ittaclced beioro us on various
^'rounds. It is contended, that it is unsupported by 
instances in the Ruvaj-i-airi itself and that the in­
stances adduced by the plaintiff by iiieans of oral evi­
dence are worthless, that there is a <l!Stinction, be­
tween Shiah and Sunni Sheikhs and. Shiah a;ri.d Sunni 
Sayads, and that the answer given should be treated 
a,s referring only to Shiah Sheikhs'. It is further con­
tended tliat ill the absence of any insta,nces in. support 
of the alleged custom, tliere is a 1/icuna. in the custom- 
ary law which must be filled by going to the Muluxm- 
Diadan Law, wliich. is the personal law of the pn.rties. 
For his main proposition counsel relies more espetdally 
on. Wazini v, Mussa,mw:a-t Marymr): (1), and various 
other rulings which liave followed it, such as Burlha 
v. M‘Uf̂ â,nmat Fatima BiM (2), the pro|X)sition being 
that a mere entry in a Ri'waj"i~arii unsu|)porte(l by in­
stances and opposed to general cuHtom is not sufficient 
to establish, a rule of inheritance. It is not necessary 
for us to discu,S3 the question of how far, i f  at all, 
WaMraY. Mst. Ma.rya-in (1 ), qua lilies or distiuguislies 
or is entitled to qualify or distinguish v, Allah 
Ditta (3), a Privy Council rnling. I f  we accept the 
dictum and the test laid down in Wamra v. .Mst, Biar- 
yam (1), in its entirety, we have to see whether the 
custom in this case is unsupported by instances and is 
opposed' to general custom. We have been taken 
through the and find that tliere are in-
stances of sons of daughters succeeding their mothers, 
who in their turn had succeeded tlieir fathers; we find
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that both amongst Sheikhs and Say ads daughters 192T
have succeeded their fathers, and nô  distinction has
been drawn between ancestral and' self-acquired pro- v.
perty, but so far as the present custom is concerned,  ̂Muhasmad 
•. • .   ̂ J U • i. . . . . B a s h ir  K h a f -it IS not supported by instances in this Miwaj-i-am.
W e find, however, that good and reliable instances 
have been established by the oral evidence, more espe­
cially that of Eisaldar Abdul Majid (P. W . 5). He 
succeeded his maternal grandfather, and, though it 
is true that he says that there were no collaterals, he ■ 
is obviously using the word in the sense o f cousins, 
for in the next breath he says that his grandfather’ s 
real brother was alive. There is also a case quoted by 
Iqbal Hussain, one quoted by Abdul Gafur and in­
stances of Sayads, which are relevant, given by Man- 
zur Abbas (P. W . 1). There are therefore instances 
in support of the custom. In the second place we 
are of opinion that in the true sense this custom can­
not be said to be opposed to general custom. It has 
undoubtedly been laid down as a dictum in Sir ’W il­
liam Rattigan’s Digest of Customary Law that a son 
of a predeceased daughter does not succeed. No 
authority and no instances are given for this far- 
reaching generalisation, and we are not prepared to 
accept it in its entirety, and, even if  it were accepted, 
we are of opinion that it would not be conclusive 
where, as in this tribe, the daughters’ rights are so 
clearly established. It is one thing for the son of a 
predeceased daughter to succeed, where his mother 
would have succeeded had she lived, and a very differ­
ent one 'for him to succeed where she would have had 
no rights. There is a third distinction between this 
case and W(^zira v. Mst. Maryam (1). Some doubt 
was cast as to the care and thoroughness with which
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1927 tlie Riwaj-i-am had been prepared in that case, but
^ we find tliat the Riwaj4-am  of this district (Gnreaon)E1Z.4M-UD-D1W , , , „  ■' , , .  ̂ ,,, ' . , ^

.y. has been specially conunended in iWuzaffa'r A h  v. Mst,
M u h a m m a d  Zaimb ( 1 ) ,  as having been compiled with great care.

. ASHiR liiiAN . custom has been esta,blished and that
the pLaintiffs suit has rightly been (hujreed so far as 
his grandfather’ s property is concerned.

He has presented a cross-appoa,]. as regards tlie 
property of his great uncle re^'arding whicii Jiis suit 
has been dismissed. This his coioisel has not been able 
to support very seriously. He con too ds that, there 
should have been a separate issue al)out the great- 
uncle’s property instead of its being inoliuied in one 
main issue. He has also drawn our attention to 
ground No. 6 of the appeal to tlie effect so far as 
one-half of the proj:>erty left by tbe grand-iincle was 
concorned there was a gift by the widow in favour of 
the plaintiff’ s grandfather; but he cannot siipi'xu't tb.e 
proposition that there can be pai'tiaJ acc'eicration by 
such a gift, it being borne in mind tliat tbe (‘ollatei’al 
obtained possession in spite of the gift within 12 years. 

Both, appeals are dismissed with costs.
C. H. 0.

A pperds dmniMod.
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