
VOL. VIII

APPELLATE CIVIL.

LAHORE SERIES. &31

(1) (1914) I. L. R 38 Mad. 922 (B\BO (-i) (1903) I. L. R. 30 Gal. 788.
(2) (1912) I. L.. R. 39 Gal. 704. (5) (1919) 54 I, 0 . 833.
(3) (1895) I. L. B.. 2Q Bom. 736. (6) (19l^ 29 I. 0. 1S2;

F e b .  3 .

Before Mr. Justice Fforde and. Mr. Justice Cam'phell..

H A K IM  R A I AND ANOTHER ( P l a i n t i f p s )  Appellants 1927
versus

ISH A E  D A S-G O R K H  R A I a n d  o t h e r s  
(D e p e n d a n ts )  Respondents.

civil App eal No. 2849 of 1̂ 25.

Gourt Fees Act, VII of 1870, section 7 (z/u) (c)— whether 
npplicable to a suit in wfiich the actual 'prayer is for a declara
tion only that a decree is void— ad valorem Court-fee.

Tlie Plaintiffs sued for a declaration tliat a decree for 
lis . 2&, 101-15-9 obtained h j  the defendants against tlie plain-

was based on fraud and was not enforceable and th ey  
paid a .  C o u i t r f e e  o f  B s . 1 0  and valued their suit for purposes 
■of jurisdiction at the amount of the decree.

Held, that the substance and not the language- of the plaint 
is to be looked at and that the suit m ust be deemed to he a 
■declaratory suit in which consequential relief is prayed, and 
therefore requires ad- valorem Oourt-fee undefr section T (iv)
( c )  of the Ooxirt Eees A ct.

Arunachalam Ch&tty v. Rangasaiomy Pillai (1) and 
Deokali Koer v. Kedar Nath (2 ), followed.

Shriinant Sagajirao v. Smith (3),' and Zimiatiin-nessa 
Khatun v . Girindra Nath Muli0rjee (4), not follow ed.

Bua Ditta v, Ladha Mai (5), and Raman.adhan Ghettiar 
V .  Annamalai C'hetty (6), referred to.

First a ffea l from the orders 0/  Shahzada Sultan 
Asad Jan, Senior Subordinate Judge, Gujranwala, 
dated the 27th August 1925j5th October 1925, order
ing that ‘plaintiffs should make up the deficiency in 
Court-fee before the 5th October 1925 and rejecting  
the plaint for not making up the deficiency o f Court- 
fee on the said date.
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M. L, P uri, for Appellants.;

M o ti S a g a r  and K a i K e s h o u e ,  foi' Eespoiidente.

J u d g m e n t .

C a m p b e l l  J.— The appellants presented a plaint 
in the Court of the Senior Snbordinate Judge, Gujran- 
wala, in which the prayer was as follows That a 
decree be passed in favour o f the plaintiffs against 
defendants 1 and 2 dechiring that the decrcc‘ , dated 
the 6th March 1924, for Rs. 29/i0'l-16"-9 ohtnine(^ by 
them against the plaintiffs from t]ie Boml)ay Ĉ ôvirt is 
based on fraud and deception and is not enfore(\ab’le.

On this plaint the plaintiffs jiaid a Court-fee 
stamp of Rs. 10 os provided for in Article 17 (iii) 
of the Court Fees Act, which prescril)es that fee for 
a suit to obtain a declaratory decree where no conse
quential relief is prayed. The OouT't, on objection 
being taken to the court-fee, ruled that the suit w;ih 
not a niere declaratory suit but a. declaratory suit with 
consequential relief whicli should l)C stamped in a,c- 
cordance with section 7 {i'o) {e) o f tlu'. Act ad nalamn 
on the amoiint at which, the |>laintiffs valued the I’elief 
sought. The Court further held that Bii)C(‘ tlie jdaiu" 
tiffs had valued the suit for pui*poses oi‘ ^jurisdic’tic'n 
at Rs. 29,101-15-9, they could not declare a. different 
valuation for purposes of Court-fee. The C>ourt ga.ve 
the plaintiffs time from 27th August 1925 till tlie 5th 
October 1925 to make up the deficiency in Coirrt-fee. 
On the 5th October no additional Court-fee was paid 
and the plaint was rejected. Tht; plaintiffs have 
appealed to this Court.

The question for our decision is wliether the suit 
falls under section 7 {w) (c) or under Article 17 (ni) 
of the Court Fees Act. The appellants rely upon 
Shrimant Sagajircw Klimidefm) N(tih Nimbalhar v.
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19^7Smith (1), where it was held that when the only 
prayer in the suit is to have a decree set aside Hakim Eae
as null and void it is a suit for a declara-
tory decree without consequential relief and that Gtoekh Eai.
Article 17 (w ) is applicable. The view of the Judges j
was, apparently, that the Court must take what the 
plaint says and must not go beyond it, and that it is 
not concerned with the question whether a mere de
claration that a decree is void will have any practical 
effect. This decision was followed in Zinnatunnessa 
Khatun v. Girindra Nath Mukerjee (2), where it was 
observed that the safest course in these cases is to 
ascertain what the plaintiff actually asks for by his 
plaint, and not to speculate upon what may be the 
ulterior effect of his success.

A  different view altogether has been adopted by 
a Full Bench o f the Madras High Court in A nin- 
achcdam Chetty v. Rangasawmy Pillai (3). The 
question referred was whether a suit for a declaration 
that an instrument of mortgage or sale executed by the 
plaintiff or a decree that has been passed against the 
plaintiff for a debt is not binding on him, is a declara- 
toi;y suit .only , or whether it is a suit with consecjuen- 
tial relief falling under section 7 (iv) (c) of the Court 
Fees Act. The Court held that' the substance and 
not the language of the plaint is to be looked to, and 
that a suit of the nature described in the reference 
which merely asks for a declaration is none the less a 
suit for declaratory decree v/ith consequential relief 
within the meaning o f section 7 (i'o) (c). This con-elu- 
sion was arrived at after considering a number o f 
previous authorities which are set forth in the judg- 
ment. , ■ ; / , "

(1) (1?95) T. L. R. 20 Bom, 736. /(2) (19D3) I. I/: B. 30
(3) (1914) I. l : B. 38 Mad’ 922 (F. B.).
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In a later, case Deokali Koer v. Kedar Nath (1), 
the Calcutta Court appeaii's to iiave taken a view 
which is inconsistent witli that taken hi the former 
Calcutta case yAmiat/mnessa Khapun v. LHrinelra Nath 
MiLherjee (2), The report sbows that that case was 
cited at the Bar, but it is not nientioiied in the ju d g 
ment. The suit was for a declaration that n regis
tered deed was invalid, an(i tlnit tlie derree passed on 
the basis of it was alKO invalid ;ind tlie lowt>r Court 
had dismissed it on the groitnd tliat ;i ( 'oiirt-fee of 
Rs. 10 paid on the plaint was insoiricieot. A pre
liminary objection was raised tliat the same fee paid 
on the memorandum of a}>]’»eal Ava,s also insiilhc'.ieut. 
Tlie preliminary objection was sustained in a judg
ment in which it seems to me that tlie dvidgt's endorsed 
the finding of the Madras Fid.1 BencOi that the sub
stance and not the hinguage of the plaint is to l)e 
looked to. It was noticed that altliougli a mere <le- 
cla-ration was sought, the ca.so was not oo.(' Vvdiieh camc 
Avithin the scope of section 42 o f t1ie Bpeciiic lle lief 
Act, under which, alone a plaintiff is (entitled to stie 
for a declaration without coiiseqiiential rtVlit'.f, Hiv 
Lawrence Jenkins w h o . delivered the jndgmeiit ob
served : “ It is a common fashion to atte,mpt an, 
evasion of the Court-fees by casting tlie |)ravin's of 
the plaint into a declaratory shape. Init the
device does not merit encouragement oi‘ fa v ou r/' 
Later on he remarked that the Courts must be guided 
by the provisions of sec'-tion 42 o f  the Specific Relief 
Act as they are expressed and should be astute to  see 
that the plaints presented conform to the terms of that 
section.

The last of the cases cited before us is a decision 
o f this Court Bua Ditta v. Ladha Mai (3). DeoM li

(I) (1912) I. L. II. 39 CRl.~70i7 (2) (190^71^x7£
(3) (1919) 54 T. C. 833.
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Koer V. Kedar Nath (1) was not apparently cited be
fore the Bencli, but Slirimant Sagajirao Klumdsra'D 
Naik Nimhttlkar v. Sm/itlt (2) and Zmnatunnessa 
Khatun v. Girindra Nath Mukerjee (3) were, and also 
the Madras Full Bench decision A f unaclialavi Chetty 
Y. Rangasawmy Pillai (4) as well as a later Madras 
case Ramanadhan Chettiar v. Annamalai Chetty (5) 
which followed the Full Bench and held that a suit to 
declare that a decree is fraudulent and void would 
not lie unless followed up by a prayer for consequen
tial relief such as an injunction restraining the decree- 
holder from executing his decree. The suit out of 
which Bua Ditta  v. Ladha Mai (6) arose was one for 
■a declaration that an arbitrator's award and the de
cree passed in accordance therewith were based upon 
fraud and were ineffectual and inoperative against 
the plaintiff, a prayer being added for any other 
relief, etc. The Judges held that the Madras rule 
should be applied, but what they actualhy ■ did was to 
direct the Court below to allow the plaintifi; an op- 
portunity to amend his plaint so as to include tha 
necessary prayer for consequential relief and to value 
tliis relief and to pay court-fee on his valuation.

In m.y opinion the correct view of such cases as 
the 23resent is that taken in Arunachalam Chetty v. 
'Rangasaiumy Pillai (4), and Beokali Koer v. Kedar 
Nath (1), and they must be held to be declaratory suits 
in which consequential relief is prayed. The Lower 
Court, therefore, was right in regarding the suit as 
one falling under section 7 {iv) (c) of the Court Fees 
Act. •

There is no allegation that a fresh suit such as 
the plaintiffs are entitled to bring under Order V I I

(1) (19)2) I. L. B. 39 Cal. 701. (4) <1914) I. L. B 38 Mad. 922 (F.B,):
(2) (1895) I. L' R: 20 Bom. 736- (5) (1915) 29 I. 0, IBS,
■(3) (1903) I. L. R. 30 Ca]. 788. (6) (1919) 54 I. 0 . 833. .
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rule 13 would be l)arred by liuiitatioi!., and bent'e I  see 
no reason for adopting the course taJveji in Ihia D itta  
V. Ladha Mai (1). I' would Kiniply disiiiiHs tl)is jsppeai 
with costs.

FroiiDE J . V FORDE »[. •- —I  a g  r e e .

,iV. F. E.

/1 p[) en I d  is Hi issful.
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Before Mr. Justice Harrison- and Mr. Juslicf PaJi.p Sint/h. 
NIZAM -UD-DIN (J )e fk n d a n t) Appellant

1927
M il HAM M  AD BASH IR KH AN ( P l a i n t  i f f )

Respondent.

Civil Appeal No. 278 of 1923.

Cm tom—Siwomion— Sheikh Qureah's o f Pcdii'nf tmmf 
district Guujaon— son of ■predej'.cascd davghbv.r or ooTl/rtrral-— 
Biwaj-i-an),

Held, tkat it liad Iieon proved that, by custom awitrng 
iSlieildi Q îre.slds of Paiwal town, a son rtf a pi'edfH-ease'd 
daugliter excludes a, eoUuterul, as stated in tlio Uiwaj-i-am of' 
tlie GaiTgaoii district.

M'Uzajfar Ali v. Mst. /MinaJj (2), and Hot/ v, Allah JJitto',
(3)j relied cm.

Wa :̂:ira v. Mxt. Marijarit- (4), aiul lhi<UM v. i/.s'/.. l̂ 'idinnO) 
Bibi (5), referred to.

Tlattio'aii’s Dlgt'st of Cuvsttjiiuny Law, para. d«Til)tiHL,

First'afiwal from the dHcma of J^ala 8uraj'
Naram, Senior SulordinatB Judge, Gnrgaon, dated
the 12th Deceml)Br 1922, dec/veeing half of tlis h n d  in
suit and half of house No. 1 in favour of plaintiff, etc.

(1) (1919) .54 J. C. 883. (3) 45 1>. E. 1917 (P. C,).
(2) 58 P. R. 1910. (.4) 84 V. II. 1917.

(5) (19^2) J. L. R. 4 3.aTi. 99.


