
INCOME-TAX APPLICATION.

Before Sir A fth iir  Kt„ C hief Jnsticct Das.

V .P.R .P.L. FIRM  ^
V . May 9.

T H E  COMMISSIONEb; O F INCOME-TAX,
BURM.4.®

.liicoiiic-Utv Ac( iX ! of 1922̂ ,̂ s. (}b '3 — RLiuiilanu' io a-nixxtc fioui forcii<i!
P ro fib  or i i i f i l a l —Oiicstion o f f .n i— “ Lc.Ual 'prcAiuiip(iK)!i

lujcrcuL'c fi Oil! fn d s .

T iie ’:e is no pracsiariflio Jurix  ct dc ju re  a sum recrivedby an asse^sce 
fro a his lorei;-*!! partnevuhip business is remiltecl oat of the protita of that 
husine^i', In i;very case wlmrc; tiie qi.iestioa is v.-heiher :i pavtictlar Bi:ni is 
“ profits’’ or “ capital", the qut;;tioii is one of i'act to be dftcnniiitd by the 
Income-tax aulhOrities cpoa the materials belore them.

The expression “ Ujgai pre.-;uinptioa ’’ ought nuUobe applied to an inference 
■which the Co'jrt may rear50iiably dra’,v from cerlani facLs before it in a 
partic'.ihir case.

Scottish P rovident Im tilu linu  v, AHnii, 4 Tax -'Oy; 1903 A.C. 129;
Stihbiali Ayyar v. Conniiis.'tionei- of Iiicomc-la.v, Meidras, I.L .R . 53 Mad.
510—e.YpIaived.

Clark for the appellants. An advance made by a 
fortiign branch of a firm to another branch in Burma 
has been treated by the Income-tax Ofhcer in Burma 
as profits of the business and has been assessed to 
income-tax. even though there were enough materials 
before him to siiow that it was an advance.

- [P age, C.J. That is a question of fact and a 
reference to the High Co mi on questions of fact is not 
permissible.]

Whether the ordinary presumption that money 
remi'tted from a foreign business and received in 
tins country is out of profits can apply to the facts 
of a particular case is a mixed question of law 
and fact. See Subbiah Ayyar y. The Cofninissioner of
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1933 lucouie-fdx, j\Iadras{l); Scottish Provident histitiition 
v.p.K.r.L, V. Allan (2).

F irm

[Page, C.J. There can be no legal presumption 
coMMis- iq that effect; it is only an inference that may reason-

SIONKR OF ' , ' . 1 r 1 1
ijjcome-tax, ably be drawn irom cerLain proved tacts.

B u rm a ,

Questions of law and fact are sometimes difficult to 
disentanglCj and the proper legal effect of a proved 
fact is a question of law. Nafar Chandra Pal Chow- 
dhury v. Shuknr Sheikh (3),

A. Eggar (Government Advocate) for the Crown 
was not called upon.

P ag e, C.J.—This application must be dismissed.
An undivided Hindu family, carrying on a money- 

lending business in Rangoon and elsewhere, the mem- 
bers of which were entitled collectively to a half share in 
a money-lending business carried on in partnership be­
tween the members of the assessee firm and a firm in 
Negambo, Ceylon, were assessed to income-tax in respect 
of the financial year 1931-32 in a sum of Rs. 18,666, 
upon the ground that that sum represented the assessees’ 
share of the profits earned in the business at Negambo.

At the investigation before the Income-tax Officer 
the following facts were common ground ;

(i) that the assessee firm was carrying on a mcney-lending 
business fcr pro lit ;

(ii) that it was entitled to a half share of the profits earned 
by the Negambo firm ;

(iii) that during the year of assessment there were remitted by 
the Negambo firm to the assessee firm in Rangoon two £unis of 
Rs. 30,000 and Rs. 25,000 ; and

(iv) that these two sums of Rs. 30,000 and Rs. 25,000 were 
remitted ovit of the funds of the Negambo firm.

(1) I.L.K. 53 Mad. 510, 518. (2) 4 Tax Cases 409.
13) I.L.K. 46 Cal. 189, 195.
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The assessees stated that these two sums were ^
not remitted to them by the hrm in Negambo as v .p .r .p .l ,

representmg the profits earned by the assessees in 
Negambo during the year of assessment, but were ”̂ 1̂0^ 1̂ 0 ? ' 
capital sums received by way of loan from the
Negambo firm by the assessees, and, therefore, were —

P agEj C J
not profits or gains liable to assessment for income- 
tax. In support of their contention the assessees 
adduced two letters purporting to have been written 
during the year of assessment by a member of the firm 
in Negambo to the assessees in Rangoon, from the terms 
of which the assessees invited the Income-tax Officer 
to draw the inference that the two sums of Rs. 30,000 
and Rs. 25,000 had been remitted as a capital sum by 
way of loan, and not as representing the assessees 
share of the profits earned in the Negambo business.

The Income-tax Officer, upon the materials]before 
him, found as a fact that the two sums of Rs. 30,000 
and Rs. 25,000, included the sum of Rs. 18,666 
being the amount of the assessees' share of the profits 
that had been earned by the business in Negambo 
during the year of assessment.

On appeal to the Assistant Commissioner the 
assessment by the Income-tax Officer was affirmed. 
Thereupon the assessees applied to the Commissioner 
of Income-tax that he should state the following case 
and refer it to the High Court for determination :

“ Whether or not the evidence tendered before the authorities 
did rebut the legal presumption that the remittance received from 
the foreign partnership business is out of profits ?

The Commissioner of Income-tax expressed the 
opinion that the question that it was sought to refer 
was a question of fact and not of law, and refused 
to state a case or refer it to the High Court.

The assessees have now presented an application 
under s. 6 6  {3} of the Income-tax Act that the Court ‘
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1933 should require the Commissioner of Income-tax to 
v.pl^.L. state the question under consideration, and refer it 

to the High Court for determination.
The commis- there lurks under the question as framed

SIONER O i '
INCOME-TAX, I regard as a fallacy. There is no praesumptio

— juris that a sum received from a foreign partnership
Page, C.J. i s  remitted out of the profits of that business.

I have before now had occasion to observe that 
what is a reasonable inference to draw from facts is 
frequently stated to be a presumption which the 
Court will regard as raised by certain facts. It is 
no such thing. The expression “ legal presumption ’ ’ 
that is found in the question that has been propounded 
has been used, I think, because of certain obser­
vations made by the Court of Session in Scoifish 
Provident Institution v. Allan (1). The facts of 
that case were not dissimilar to those in the present 
case. It appears that the assessees in Edinburgh, 
who had sent a large amount of capital to Australia
for investment, had received from Australia during
the year of assessment remittances amounting to 
£716,500. The question that fell for determi­
nation was whether tliis sum of ;^716,500 or any 
part thereof was to be regarded as profits of the 
assessees earned in Australia and remitted to Great 
Britain, or as a return pro fan to of the capital that 
had been sent from Scotland to Australia by the 
assessees in order to be invested there. Notwith­
standing the fact that at the time when all the 
remittances (except one) were sent to the United 
Kingdom a covering letter was forwarded to the 
following effect:

“ For your guidance in dealing with the Inland Revenue 
Depai-tment the above amount represents proceeds of the draft for
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£25,000 di’awn by the attorneys of the Institution on 21st May,
1886,” V .P .R .P .L .

F ir m

the Commissioners of Income-tax held *'•
T h e  C o m m is-

“ that the sura of £217,350 admittecliy received by the income-tax,
Institution in the United Kin.^dom from Australia during; the yeai' B u rm a .

ending 31st December, 1898, and tor convenience taken as the year p ̂ ge~ C ] 
of assessment, nmSL be reg'ar.led as consi.-iting of interest assessable 
in terms of the fourth case of Schedule D, 5 and 6 Yict., cap. 35.’’

On appeal to the Court of Session, save in respect 
of a sum of i^5,000, the decision of the Commis­
sioners was upheld, and a further appeal to the 
House of Lords was dismissed. In the course of 
his judgment in the Court of Session, the Lord 
President observed,

“ It further appears to me that, under the circuniSLances, 
indeiinite remittances to this country must be presumed to consist 
of interest, not of capital, so long as the amount of capital remitted 
to Australii for investment still remains invested there.”

And Lord McLaren added :

“ But, where a capitalist company, as in the present case, has 
invented lu\î e sums for a period of fifteen years in a Colony, and 
has an a<fent employed not only to receive interest, but also to 
receive the capital of the inrestnieni: when paid up, and to 
reinvest it, even if unappropriated remittances are made to this 
conntrj^ I think every one woulda.'^ree that they must be dealt with 
according to i.he ordincu'y course of business, and these remittances 
must be presumed to be paid in the first place out of interest so 
far as they are income, and in the second place out of principal or 
capital. I think that rule results from the fact that no prudent 
man of business will encroich upon his capital for investment when 
he has income uninvested lying :U his disposal” •

Now, I venture to think that all that the learned 
Judges in the Court of Session meant by their obser­
vations was that there was material before the Commis­
sioners upon which they were justified in  findmg as a . 
fact that the remittances were profits and not capital, jind
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- 1^33 that an inference to that effect that had been drawn by
V .P .F .P .L , the Commissioners was the inference which in the

circumstances any reasonable business man would
™ oSe o f '  draw from the materials before them. I do not myself
in-commax, think that their Lordships intended to hold that there 

B u rm a . . . , , . , ,
— - was a praesum ptio ju r is  or a praesim iptio ju r is  et cie

Page, c j , c i r c u m s t a n c e s  t h e  r e m i t t a n c e s  w e r e

p ro fits  a n d  n o t  c a p i ta l .

In 6'. /4. Suhbiah 4v>'̂ w' v. The Couiun'ssioJier o f 
Incomd-tax, Madras (1), a Full Bench of the Madras 
High Court expressed the opinion that
“ i£ an assessee’s foreign business remits money to him in a
countf}' in which his prolits from his bnsiness ia that country are
assessed to income-tax, the presumption is that the remittance is a 
remittance from out of the prolits of the foreign business ; Scollish 
provident Insiitation v. Allan (2), followed in In rc Mnnigappa 
Chcttiar (3).”

Their Lordships after setting out the passage to 
which I have referred in the judgment of Lord 
McLaren in Scottish Provident Institution v. Allan's 
case (4), proceeded to hold that the presumption as to 
the remittances being profits of a foreign business was 
rebuttable and not d. praesuinptlo juris et de jure, and 
on the facts had been rebutted. ^

It appears to me, with great respect to the learned 
Judges of the Madras High Court, that in every case 
when the question is whether a particular sum is 

profits ” or “ capital ", the question is a question of 
fact to be determined upon the material before the 
Income-tax authorities, and that the case of Scottish 
Provident Institiifioii v. xillan  ̂ and 5m6 6 /a// A yyafs  
case are useful merely for the purpose of guiding the 
authorities concerned, when they are considering facts 
to which the observations in those cases might

(1) fl930l I .L .R 5 3  Mad. 510. (3) (1925) I.L .R . 49 Mad. 465.
(2) (1903) A.C. 129. (4) 4 Tax Cases 409, at p. 413.
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The Commis­
sioner OF 

“ i-vfAcnmn- Income-tax, 
Burma.

P a g e , C.J .

rcasonalaly be regarded as apt, as to how they should 
approach the question of fact which they are called v.r r .p,l. 
upon to decide.

In the Scottish Providentlustitiifion v. Allan (1), the 
House of Lords made no reference to any “ presump­
tion " in law in connection with such remittances, and, 
so far from regarding the question whether such sums 
were ‘‘ profits ” or “ capital ” as a qneslion of laŵ  or 
of mixed law and fact, the House of Lords laid down in 
plain terms that in their opinion tlie question W’as solely 
one of fact. Lord Hals bury L.C. observed ;

I think this is really a question of fact, The quesiion is 
u'hat ir.ference can properly be clrau'n from the facts as stated by 
the CoTnmissio.ners.”
And Lord Shand added,

“ The question is, as ĵ onr Lc rclship has put it, entirely one of 
fact.”

Now, the Commissioner of Income-tax stated that 
in his view the question which he was invited to refer 
to the High Court was “ a pure question of fact”. I am 
of the same opinion. In such circumstances the only 
question of law that can arise is whether there was 
material before the Income-tax authorities upon which 
they could find that the sum of Rs. 18,666 was profits or 
income earned by the assessees and remitted during the 
year of assessment to Burma. The very form in which 
the question is propounded connotes that there was 
material upon which the Income-tax authorities could 
have reached the conclusion at which they arrived.
Indeed, I did not understand the learned advocate for 
the assessees to contend that there wei'e jio materials 
before the Income-tax authorities upon which their 
finding could have been based. The contention on 
behalf of the assessees was that the question whether 
the evidence tendered by the assessees ought to be
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1933 regarded as rebutting the inference which otherwise
v.p!rp.l. might have been drawn from the facts, namely, that 

these remittances were profits earned at Neganibo and 
T h eC om m is- not capital sums sent to Rangoon b}̂  way of loan, was 

not a question of fact but a question of hiw. In my 
opinion such a contention cannot be sustained. The 

Page, c .j . question being one of fact, and the finding upon the 
question being based upon materials before the Income- 
tax authorities, no question of law arises.

The result is that the application fails, and it h
dismissed with costs, ten gold mohurs.

Das, ].— I agree.

404 INDIAN LAW REPORTS. [V o l . XI

W O RK M EN ’S  COM PEN SATION  ACT
R E FE R E N C E .

Before Sir Arthur Page, Kf,, Chief Jiislicc^ Mr. Justice Das ainl Mr. .Jiisticc
Diiuklt'y.

1933 In t h e  m a t t k r  o f  MAUNG YA BA, d e c e a s e d . '^

May 16. Workiitt'n's ConipenSitlion Act (VIll of 1923], Scii. II., cl. 12—IVorkiiiait ciuployi'd
in a hand-ditg 'ivell.

A workman employed ia a hand-cli\g; well may come wilhiu tlie ambit of 
clause 12 oi Schedule 11 of the W orkinsu’s Cunipcnyatiou Act.

Oil the 27th October 1932 the Commissioner for 
Workmen’s Compensation, Yenang^^aung, made a 
reference to the High Court ; and the question of 
law submitted by him is set out in the judgment. 
The High Court returned the proceedings to the 
Commissioner to ascertain whether the employment 
of the deceased workman Maung Ya Ba was of a 
casual nalure, and the work in which he was 
employed when he met his death. The succeeding

* Civil Reference Xo. 16 of 1932.


