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M )\ Jv.diae F fo n le  (d uI 'Mr. .hi.rtiae Cm n'phell.

19̂ 7 K IE P A L  STNGH (Defendant) Ap|:)ella;iit.
Tf'TSKS

J'TWAN MAT. (P l a in t if f ) Kesporirlont.
Civil Appeal No 2846 of 1925.

Iiid i.a n  I n t c r e H  A.c>t, X X X 7 I  o f  IS S f)— D e h f — n i /r e c m e n t

to pail al ■miiun'tnin time— thi'rc.Htffhi for notire of almm\ io in­
terest— Iw^plioation— frorii frddr nsii(je and (!ir('iriiiHt(Uu'c-.'i.

The (iefeiiclant horvowed inoiioy from, ]iliunt:i(1‘ on im 
apTt‘piiieut tc> repay tlu' sinii “ on deintmd iij) to' two yt'ars 

Bflcl, that the a-<j,Teein.eiit w;is sa nrnlHguous tbaf. it 
s'ould not be rftg'arclnd as ]irovidiiig* a certain time for the
l.ayment of tlie debt ; uivd tbei'rvl'ore, in ilvt; alwenc.e oi a 
dt-aiiajid in writing* g'iving uotief̂  thiit intei'eat would be 
eliarg’ftd, tlie plaintift': could not (dniw iiitereHi'- under tbe pro- 
Yisions ol Act XXXII  of 18S9.

L o t i d o n ,  O h a th m ii  a n d  D o v e r  l im lw r n j  (Jo 'n ip a n i/ v .  T h e  

South Eastern Railwai) Comjiany (I), followed.
Held further, tliat as no' express promiHe tuj pay in,terest 

had been proved, and no iinplicatioii could b(̂  drawn from 
trade usage or from the circnnhstances of tlie (;ase, tbe plain- 
tifPs cdaim to interest was unsnpp'orted either by Eiiglisli 
common law, or by the Indian Clontract Act.

Second affaal frow. the decree of J. K. M.. Tapp, 
Esqtdi-e, Additional District Judge, A/niHtsar, at 
Lahore, dated the 10th August 19^5, modifying tJmt 
■of Sayad Hafiz-ud-Din, Snhorddnate Judge, 3rd 
Amritsar, dated the IH ■March li.h24, hy reducing the 
decretal amount, etc.

S h a m a ir  C h a n d , for Appellant.

F a k ir  C h a n d , for Respondent.

(1) (1893) 18 A. 0. 429.
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Judgment.

F forde J .— The suit out o f which this appeal has 
arisen was brought for the recovery of Es. 1,332, being 
R,s. 900 principal and the balance interest, the prinbi- K ie p a l  S i n g h  

pal sum having been advanced by the plaintiff to the J i w a n  ^Ma l .

defendant on the 11th February 1915, The trial ___ _
Court held that both the principal and interest were I ’fokdk J. 
due on foot of an agreement whereas the lower appel­
late Court has held that the principal sum was un­
doubtedly due but that the agreement to pay interest 
could not be proved to have been expressed in the 
■contract. The lower appellate Court, however, has 
held that interest at 6 per cent, per annum may be 
awarded under the Interest Act, X X K II  of 1839.
The only question that arises for determination in 
this second appeal is whether the terms of the Interest 
Act can be held to apply to the debt sued upon. It 
is clear that neither under the common law nor under 
the Indian Contract Act can interest be claimed upon 
a debt unless there has been either an express promise 
to pa?y interest or such promise is to be implied from 
the usage of trade or other circumstances. In the pre­
sent case the lower appellate Court has held that no 
express promise to pay interest can be proved, and it 
may be added here that no implication to pay interest 
from the usage of trade or other circumstances can be 
drawn from the facts of this case. The question 
therefore is, as, I have already observed, whether in­
terest upon the principal sum may be allowed under 
the terms of the Interest Act. The Indian Interest 
Act, X X X II  of 1839, is a repetition of Lord Tenter- 

. den’ s Act 8 and 4 W ill. IV , c. 42, s. 28, and provides 
that “  upon all debts or sums certain payable at a 
certain time or otherwise, the Court before wMcii such 
debts or sums may be recovered may, if  it shall thiixk
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Jj\TAN M a L. 

Ffoude d ..

fit, allow interest to the creditor at a rate not exceed­
ing the current rate of interest from the time when 
aiich debts or sums certain were |:)ayable, i f  srich debts 
or sums be payable by virtue of some written instru­
ment at a certain time, or i f  payable otherwise, tlien 
from the time when deniand of payment shall have 
been made in writing, so as such, demand flhall give 
notice to the debtor that inter(',st will, be claimed from 
the daie of such demand until tlie term of payment.'’ 
In the present case no demand was madt‘ in writing 
giving notice to the debtor that interest would l)e cslaim- 
ed, and accordingly intoi’cst can only be aw<‘irded iin- 
der the provisions of this x\ct i f  the debt in questio?:i 
was under the instrnment constituting it, pay<‘ible at 
a certain time. The material part oi the written 
instrnment which the plaintiff relies iipon is as fo l­
lows ;— “ The agreenmnt ia that the sum will l)e paid 
on demand up to two yearvS.”  Mr. Shama.ir (liand, 
who appears for the defendant, (lonteiids that these 
words do not express the debt to lie })ayal>le fit " a 

certain time ”  but expressed it to l)e paya])le only iipoB 
demand being made. Neither M'r, Shamair Ohand, 
nor Mr. Fakir Chand who appeals for the respondent, 
gave us any clear idea of what tlie words “ tlie siira 
will be paid on demand u|3 to two years,’ " I'eally mean. 

In the London, Chatham and Dover Railwa/j/ f!o7nfa,mj 
V . The South Eastern Railway Compamj (1 ) in con­
struing the same words in Lord Tenterden’s Act, 
Lord Hersehell L. C. observed in a ca.se where the 
demand of payment was expressed to be " as soon after, 
the 1st of June as possible and not later than the 15th 
of June that it is a little difficult to sa.y that that 
is a time certain even as regards the ISth of June.’ " 
In the present case the instrument itself is bo am-

(1) (189S) 18 A. C. 429.
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biguous that it seems to me impossible to hold, that it 1̂ 27 
provides a certain time for the payment of the debt, S in g h

That being so, the plaintiff is not entitled to succeed 
in his claim to interest under the provisions of the 
Interest Act.

I would accordingly accept the appeal to the ex­
tent of reducing the decretal amount from Es 1,224 
to Es. 900 with interest at 6 per cent, fe r  annim  from 
the date of suit.till realisation. As the appellant has 
succeeded upon the only question argued before us I 
would allow him the costs of the appeal.

C a m p b e l l  J. -I agree.
A ffea l acce'pted in 'part.

-V. F. E.

G a m p  B E L L  J .

A P P E L L A TE  CIVIL.

Before 3Ir. Justice Fforde and Mr. Justice Campbell.

K A H A .N  SINGH, e t c .  (D e fe n d a n ts )  A p p e lla n ts

verstis

G O P A L  SINGH, e t c .  ( P l a i n t i f f s )  }  , ,
M s t .  BHOLI (Dependakt) | Respondents,

Civil Appeal No. 2244 of 1922.

C u s t o m —Alienation— ancestral property—̂ gift hij son-' 
less ■proprietor to daughters—'in presence o f  collaterals— 
Sainis— HosJiiarpur 'district—

Held, tliat l>y custom among' Sainis o f tKe HosKiarpur 
district a, gift by a sonless proprietor o f ancestral property to 
a daiig'liter is valid only if slie lias rendered services to tKe 
dDMor, it not liaviiig' "been sliewn tKat tlie entry in. tlie 
Riwa j-i-mn t-o tkis effeet is incorrect or xinreliahie.

Beff r. Allah DiMa (I), and La&A Singh r . M st: Mango
(2),- foMowed.

(1) 45 P. R. 1917 (P. 0.). (2) (1927) I. L. R. 8 ^
d 2
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