
A P P E L L A T E  C IV IL

B efore  J/r. Ju stice D as a n d  Mr. Ju stic e  Brow v.

A.M.K.C.T. MUTHUKARUPPAN CH ETTIA R 1933

AN D  O T H E R S  J/” l3 .

AN NAM ALAI a n d  o t h e r s .

L im ita tion — A pplication fo r  rcstiiution—Civil "Procedure Code \Act T o / 1908), 
s. lA-\— L iim tatio ii Act [IX o f  Sch. I, Art. 182.

An application for restituUon under s. 144 of the Civil ProcecUire Code is an 
application for ex tciiio n  of a dtcree, and for the purposes of limitation the 
Article applicable is Art, 182 of the Limitation Act.

On the 4th of May 1926 the District Court of Thaton disniissed the appellants 
suit for an account, and ordered them to pay Rs. 1,331 as costs to the 
respondents. On the ISth of May 1927 the High Court on appeal reversed the 
decision of the District Court. During the pendency of the appeal the 
appellants paid the costs into Court, which the respondents withdrew. T he 
case was carried on appeal to the Privy Council. On the 14th of October 
1930 the Privy Council affirmed the decree of the High Court. On the 19th 
of October 1931 the appellants appliedfor restitution of Rs. 1,351 with interest.
H eld, that the application was within time.

K iirgodigoiida  v. Xirigatigo/ida, I.L .R . 41 Bom, 625 ; P rag  N ara in  v, K auia- 
kh ia  Siugh, 36 LA. 197 ; R am biijhaicn ii v. T hakiir, I.L .R , 7 Pat. 794 ; S an t  
Saliai V.  C h h id a i ICnniii, I.L.K. 1 Luck. 40 ; Saved H ajn id a llt  v. A h m ed a lti,
I.L .R . 45 Bom. 1137 ] Soinasundaram  P it ln ix . Q iolikaliiigam , L L .R  40 Mad,
780— ri'tcrrcd to.

B alm alitu id  v. J>asanta Kuniari, I.L.K. 3 P a t 3/1 ; H a r i M ohan  v. S han ,
I.L .R . 56 Cal. 61 ; J iv a  R am  v. N and R avi, I.L .R . 44 All. 407—d issen k d  from .

Hay (with him Venkatram) for the appellants.
The question in this appeal whether Art, 181 

or 182 of the Limitation Act apphes to an appHcation 
for restitution involves the determination of the 
question whether such an application is a pro­
ceeding in execution. It was so held under the 
old Code. Pya^ Naraiti v. Thakur Kamakhia
Singh (1), Ram  v. Sita Ram  (2)̂

*  Civil F irst Appeal No. 15,of 1932 from the order of the District.Com't of 
ThatSn is Civil Miscellaneous Case No. 52 of 1931.

(1) ,36 LA. 197 j I.L .R , 31 A ll.'555., (2) I .L .R . 8 AIL 545.
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9̂33 Veiikayya v. RagavacharJu (1), Gangadhar Manvari
A.M.K.c.T. V. Letchman Singh (2). It is equally so under the
kaJuppan present Code. Somasundarant Pillai v. Chokkaimgam 
c h e t o a r  piii^j 1 ^ 3 Unnainalai Auinial v. Mathan (4), Kiirgo- 

ankamalat, dlgoiuia V. Ningmigonda (5), Sayad Haniidalli v.

Ahmedalli (6], Sant Salmi v. Chhattai Kurnii (7) 
and Basanfa Kiimari Dasi v. Balinaknnd Manvari 
(8 ). The opinion of the majority of the Court in 
Balinahind Manvari v. Basanta Kumari Dasi (9), 
which overruled the last cited case, is erroneous.
The decisions of the Calcutta High Court there relied 
on are of no authoritative value. See the dissenting 
judgment of Ross J. Harish Chandra Shah a v. 
Chandra Mohan Dass (10) was a case under the 
old Code. The decision of the Judicial Committee 
in the later case of Munshi Prag Narain v. 
Thakur Kamakhia Singh (11) is to the contrary
effect Parker ]. did not adhere to his obiter 
dictum in Kurupam Zaniindar v. Sadasiva (12), 
referred to in Harish Chandra's case, when the 
question arose for determination. See Venlmyya v, 
Ragavacharlii (1). The case of Mating Hla Maung 
V . Ma Hnin Dank (13) was wrongly decided.

Assuming that Art. 181 appHes time will run 
from the date of the final decree, and not from the 
date of the first decree which entitled the applicant 
to apply for restitution. The Full Bench decision 
of the Calcutta High Court in Hari Mohan Dalai v. 
Parmeshwa Shaii (14) is not in accordance with the

(1) I.L.R. 20 Mad. 448.
(2) 11 C.L.J. 541.
(3) LL.R. 40 Mad. 780.
(4) 33 M.L.J. 413.
(5) I.L .R . 41 Bom. 625, 
(6 LL.R. 45 Bom. 1137. 
{?) I.L.R. 1 Luck. 40.

(8) I.L .R . 2 Pat. 277.
(9, LL.R. 3 Pat. 37 l (F.B .).

(10) LL.R . 28 Cal. 113.
(11] 36 LA. 197 ; L L .R  31 A ll 551. 
1121 LL.R  10 Mad. 66.
(13) LL.R. 8 Ran. 271.
(14) LL.R . 56 Cal. 61 (F.B .),
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decision of the Privy Council in Jaw ad Hussain v. ^
Gendan Sin^h ( 1 ), which affirmed the decision of
the Patna High Court in Saved Jaw ad  Hussain v. kardppan

C h e t t iGendan Singh (2]. This last case does not appear t,. '
to have been mentioned either in the argument or in 
the judgment of the Calcutta Full Bench case. No 
doubt, in Say ad Jatvad's case the Court was concerned 
with an application for a final mortgage decree, but 
it was a decision on Art. 181, and is equally appli­
cable to restitution applications. Rainhujhawan 
Jhakur  v. Bankey Thahir (3),

J . K. Munshi for the respondents. Jaw ad Hussain’s 
case f 1) is distinguishable. The law is correctly laid 
down in Hari MoJian Dalai v. Parnieshtvar Shan (4) 
Bahnakiind U arwari v. Basatifa Kiunari Dasi (5)̂
Matwg Hla Manng v. Ma Hniii Dank (6 ) and Asha 
Bi Bi V . Niiruddin (7).

B r o w n , J.— In Civil Regular No. 15 of 1923 of 
the District Court of Thaton, the respondents obtained 
a decree against the appellants for the payment to 
them of a sum of Rs. 1,351 as costs. An appeal 
against the decree ŵ as preferred to this Court.
During the pendency of that appeal the sum awarded 
by the decree appealed from w’-as paid into the Court 
of Thaton by the appellants and withdrawn by the 
respondents. On the 18th of May 1927 the appeal 
in this Court was decided in favour of the appellants 
the order for the payment of costs by them being 
set aside. The case was taken in further appeal to 
the Privy Council and the Privy Council on the 14th

ID 53 I A. 197 ; L L .R . 6 Pat. 24. (4) L L .R . 56 Cal, 6L
(2) LL.R . 1 Pat. 444. (5) LL.R , 3 Pat, 37L  ,
i3j LL.R . 7 ;P a t.7 94 . , , , , , (6) L L .R . 8 Ran. 271.

, (7) 8 ,L .B .R . 262. „



1933 of October 1930 dismissed the appeal and confirmed 
A.M .K.C.T. the appellate decree of this Court.
KATOPPAx The appellants then applied for restitution under 
c h e t t i a k  provisions of s. 144, Code of Civil Procedure.

annamalai. They claimed that they were entitled to the sum of
Brown, j. Rs. 1,351 with interest at 9 per cent per annum from 

the date of payment. Their application was dismissed 
by the District Court on the ground that it was 
barred by limitation and it is against this order of 
dismissal that the present appeal has been filed.

The trial Judge was of opinion that the Article 
of the Limitation Act applicable was Art. 181, 
that under that Article the right to apply for restitu­
tion accrued on the IStlr of May 1927 when this 
Court reversed the trial Court’s order in appeal and
that as more than three years had elapsed from that
date when the application for restitution was made 
it was barred by limitation.

The application for restitution was made on the 
19th of October 1931. If therefore the starting 
point for the purposes of limitation is the date of 
the passing of the order by the Privy Comicil the 
application was within time. If the starting point 
be the date on which the orders were passed in 
appeal by this Court then the application is barred 
by limitation.

It is contended on behalf of the appellants 
that Art. 181 is not the Article applicable in
this case but that either Art. 182 or Art. 183
applies. If either of these Articles applies then the
application was clearly within time. Under Art. 
182 in the case of an application for execution of 
a decree or order, time for the purposes of limita­
tion begins to run, when there has been an appeal, 
from the date of the final decree or order of
the appellate Court. The trial Judge followed the

278 INDIAN LAW REPORTS. [V o l . XI



decision in the case of Hari MoJian Dalai v. Par- ^  
m e s J i w a r  S liaii  (1). That case was decided by a Full a.m.k c . t .' Muthu-
Bench of the High Court of Calcutta. The point k a r u p p a s  

for decision in that case was the same as in the 
present case, namely from what date should time ANx̂ LAt. 
be reckoned in an application for restitution under browk, j. 
s. 144 of the Code of Civil Procedure, 1908, 
for the purposes of limitation. There were previous 
decisions of the same Coui't to the effect that the 
Article applicable in such a case was Art. 181 
and this point did not come within the scope of 
the reference made to the Full Bench. The decision 
of the Full Bench was to the effect that assuming 
that Art. 181 applied then limitation began to run 
from the date of the original appellate decree 
which gave the right to restitution and not from 
the decision of the second appellate Court on appeal 
from that decree. If Art. 181 was the Article 
applicable and the decision in Hari Mohan Dalai v. 
Parmeshwar Shan (1) is correct, then undoubtedly 
the application in the present case was barred 
by limitation when it was made. But the view taken 
by the Full Bench of the High Court of Calcutta 
is not the view taken by all the High Courts.

In the case of Rambiijhawan Thakur v. Baukey 
Thakur [2] the plaintiff in the trial Couii obtained a 
decree for possession of certain land. The defendant 
appealed against the decree and during the pendency 
of the appealj the plaintiff obtained possession in 
execution. The defendant was successful in his appeal 
and the subsequent second appeal to the High Court 
was dismissed. It had been previously settled so far 
as the Patna High Court is concerned that the 
Article of the Limitation Act applicable in such a .
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ANNA-MALA!.

B r o w n . ].

2^  case is Art. 181.; but the Bench which decided
A.M.KC.T, R a u i h n j h a i v a u  J h a k i i f s  (1 ] case held that limitation
KARUPPAM ran not from the date of the order passed by the
chettuu Court of appeal but from the date of the order

passed by the High Court in second appeal.
Direct authorities on this point cannot be found 

in Bombay or Madras, because in those Courts it 
has been held that not Art. 181 but Art. 182 is 
applicable in a case such as the present.

The question now raised was dealt with at consi­
derable length by the Chief Justice of the Calcutta 
High Court in Hari Mohan Dalai’s case (2). He 
was of opinion that in the ordinary and natural, 
meaning of the words, the right of the appellants tc 
restitution accrued immediately the District J a - ' 
reversed the decision of the trial Court.

There is a long series of decisions to the e 
that when an appeal is allowed against a decree . 
the appeal is heard and decided, then the final and 
operative decree is the iinal decree of the final 
appellate Court, notwithstanding, the fact that the final, 
appellate Court may have confirmed the decree of the 
Court below. For our present purposes I think it' 
will be sufficient on this point to refer to the case 
of Jawad Hussain v. Gendan Singh (3). That was a 
decision by the Privy Council which does not seem- 
to have been considered by the Full Bench of the 
High Court of Calcutta in Hari Mohan Dalai's case 
(2). A suit was brought on a mortgage bond am  
decreed by the trial Court. The mortgagees wer 
not satisfied with the amount decreed in their favoiv 
and appealed. Their appeal was dismissed. A: 
application was then made for a final decree. It w? 
admitted that for the purposes of limitation tl'

(1) (192S) I.L .R. ? Fat. 794. (2) (1928) l.L .K . 56 Gal. 61.
(3) (1926| 53 l.A. 197 ; LL.R. 6 Pat. 24.



application fell within the provisions of Art. 181 . ^  
of the Limitation Act. It was held by their Lordships a.m.k.c.t. 
of the Privy Council that limitation for the purposes karl-ppan 
of that Article began to run not from the date, of the ^het-has 
original decree but from the date of the decree of an̂ \amalai.. 
the appellate Court. The learned Judges who decided b r o w n , j . 

Raiiihujhaivan Tliaknr’s case (1) followed this decision 
and held that the principle underlying that decision 
must be held applicable to the case of an application 
for restitution. Their Lordships of the Privy Council 
quoted with approval what was said by Banerji J. in 
the case of Gajadhar Singh v. Kisliaii Jiw an Lai 
and others (2 )

“ It seems to me that this rule, i.e, the rule regulating an 
application for final decree in mort â.t ê actions, contemplates the 
passing of only one final decree in, a suit for sale upon amortj^age.
The essential condition to the making of a iinal decree is the 
existence of a preliminarj' decree which has become conclnsive 
between the parties. When an appeal has been preferred it is the 
decree of the appellate Court which is the final decree to be 
enforced.’-'

I find it very difficult to differentiate between the 
cases where the application is for a final decree in a 
mortgage suit and where the application is for 
restitution under s. 144 of the Code of Civil 
Procedure. Unless action has been stayed by the 
appellate Court the holder of a preliminary decree of 
the trial Court in a mortgage suit is entitled to apply 
for a final dccree, when the time specified in the 
^.preliminary decree by the trial Court has expired.
■ iis  light to a final decree therefore clearly accrues 
irom the date on which the original Court passes its 
order. Nevertheless it was held that when orders 
were passed in appeal from the trial Court decree^

(1) (1928) I.L.R. 7 P&t 794. (2) (1917) I.L.K. 39 AH. 641.
22 ■
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9̂33 the applicant would then have three years from the 
A.M.K.C.T, date of the decree on appeal within which to apply 

for a final decree. The finding seems to ^me to have 
C hettia k  based on the general principle that the decree

a n n a m a l a i .  of the trial Court or the lower appellate Court always 
bkow n, j . becomes merged in any subsequent decree passed on 

appeal by an appellate Court. The appellants in the 
present case certainly had a right to apply for 
restitution from the date of the original decree passed 
on appeal by this Court. But when the Privy 
Council passed orders in second appeal affirming the 
decree of this Court the decree of this Court became 
merged in that decree and it was only by virtue of 
that decree that the appellants could obtain restitution. 

With all respect to the learned Judges who 
decided Hari Mohan Dalai’s case (1) the principles 
underlying the two cases appear to me to be the 
same. I am of opinion therefore that if the Article 
of the Limitation Act appHcable to the present case 
be held to be Art. 181 of the Limitation Act then 
the decision of the Patna High Court to the effect 
that limitation begins to run from the date of the 
decree of the final Court of appeal is correct.

It further appears to me that though the matter 
is not free from difficulty and is the subject of many 
conflicting decisions an application for restitution 
must be treated as an application for execution of a 
decree and that the Article applicable is therefore 
Art. 182. There is certainly no unanimity amongst 
the High Courts on this point. The High Courts of 
Bombay and Madras have taken the view’- that suclf 
an application is an application in execution. The. 
same view has been taken by the Chief Court oL 
Oudh. The majority of the Full Bench of the  ̂
High Court of Patna has however taken the contrary;

(1) 11928) I.L.R . 56 C:il. 61. ~  "
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view and so has the High Court of Allahabad. Such 
cases as appear in the reports of Calcutta also seem 
to be to the same effect although there does not 
seem to be a case reported in the official reports of 
Calcutta which directly decides the point.

In the case of Pras, Narain  v. Kamakhia Singh 
and others (1) their Lordships of the Privy Council 
held that questions in connection with restitution 
were questions to be determined in execution pro­
ceedings under the old Civil Procedure Code of 1882. 
S. 583 of that Code runs as follows ;

x\.M.K.C.T.
M u t h u -

KAKUPP
C h e t t ia r

V.
A n n a m a lai.

1933

B r o w n , J .

“ When a party entitled to any benefit (by way of restitution 
or otherwise) under a decree passed in an appeal mader this 
Chapter desires to obtain execution of the same, he shall apply to 
the Court which passed the decree against which the appeal was; 
preferred ; and such Court shall proceed to execute the decree 
passed in appeal, according to the rules hereinbefore prescribed 
for the execution of decrees in suits.”

That section seems clearly to regard an application 
for restitution as an application in execution. It has, 
however, been contended that the law in this matter 
has been altered by the introduction of the Civil 
Procedure Code of 1908. The place of s. 583 is 
now taken by s. 144 which runs as follows :

“ Where and in so far as a decree is varied or reversed the 
Court of first instance shall, on the application of any party 
entitled to any benefit by way of restitution or otherwise, cause 
such restitution to be made as will, so far as may be, place the 
parties in the position which they would have occupied but for 
such decree or such part thereof as has been varied or reversed ; 
and, for this purpose, the Court may make any orders, including 
orders for the refund of costs and for the payment of interest, 
damages, compensation and mesne profits, which are properly 
consequential on such variation or reversal,”

(1) (1909) I.L.R. 31 All. 551 ; 36 I.A. 197.



9̂33 This section does not refer expressedly to an 
A.M.K.c,T. application in restitution as being an application in 
k1kup™n execution ; nor is there any reference to restitution 
CHETTLVR i^atters in Order X X I of the Code of 1908 which 

ankamalai. deals with execution of decrees and orders. It does 
Brown-, j. not seem to me that that is conclusive of the matter..

The powers of a Court in restitution are very much 
more fully specified in the Code of 1908 than they 
were in the Code of 1882 bat I see no reason for 
supposing that it was the intention of the Legislature 
to alter the general principle of law on the subject 
or the general procedure by means of which the 
right of restitution could be enforced.

In Balmakimd Mard'ari v. Basaiifa Kiimari Da si
(1) the argument in favour of the view that restitution 
proceedings are not execution proceedings is set forth 
at great length in the judgment of Das J. His view 
was that the right of restitution is not a right to 
execute a decree but a right to obtain the assistance 
of the Court in the exercise of its inherent powers 
to restore what has been lost under an order held tO' 
be wrong. He pointed out that in a restitution 
application the Court has often to decide questions 
as to the amount of interest payable which would 
not be directly covered by the decree. That is no 
doubt correct. But I do not think that the fact that 
the Court allowing an application in restitution has 
to consider matters not directly dealt with in the 
decree which gave rise to the right of restitution 
necessarily prevents the application for restitution 
from being looked upon as an application for execution 
of a decree. As pointed out by Ross J. in his judg­
ment at page 390, the words of s. 144 “ The Court 
shall cause restitution to be made ” import execution.

284 INDIAN LAW REPORTS. [Vol. XI
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It is true that according to the definition in. s. 2 of 1933 

the Code of Civil Procedure a decree includes the a .m .k .c.t . 

determination of any question under s. 144. But I kâ rJpp̂ k 
cannot see how that indicates in any way that an chettme 
application under s. 144 cannot be an application in annamalai. 
execution ; because the same deiinition says that a brown, j. 
decree includes the determination of any question 
within s. 47 and the determination of such a question 
is certainly the determination of a question in execution 
proceedings. The definition rather indicates that the 
Legislature looked upon proceedings under s. 47 and 
under s. 144 as proceedings of the same nature.

In Kiu'godigonda v. Ninj-aiigonda (1) and Sayed 
Hanndalli Wcilad Kadaiualli and others v. AJunedalli 
Walad Mhibnballi mid olhers (2) the High Court 
of Bombay held that proceedings in restitution must 
be treated as proceedings in execution. In the words 
of the judgment in the latter ease

“ it is the decree of the appellate Court which entitles the 
successiui appellant to get back something N.vhich he had 
been deprived of by the decree of the lower Court, under 
which the then successful pirty had actually received posses­
sion. In order, thei'efore, to get bick what he has lost, the 
successful appellant must apply for execution of the order 
which entitles him to get back that possession.”

The same view was taken by the High Court of 
Madras in the case of Somasundaram Pillai v. 
^Chokkalingaui Pillai (3). Referring to the changes 
introduced by the Code of 1908 the learned Judges 
in that case remarked

Mr.̂  Muthiah Mudaliyar contended that an application for 
restitution is not in execution. He pointed to the change of 
language between s. 583 of the previous Code of Civil Procedure:

(1) (1917) I.L.R. 41 Bom. 625, (2) (1920) I.L.K. 45 Boiii. 1137.
: '3j (1916) l.L.R. 40 Mad. 780.
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CHETTIAR

1933 and s. 144 of the present Code. W e are nnable to see 
a n F k c .T . tbe difference. S. 144 of the present Code has been so 

M titku - framed as to e n a b le  the successful party in the appellate 
Court to be placed in stahi quo ante. T he language o£ s. 583 
of the old Code was not wide enough to cover all cases o f 

Ayy-AMALAi. arising from the reversal of a decree being fully
B roavn, J. realised by the successful party. Apart from  this charge, we 

see no ground for holding that the Legislature intended to 
make any departure in the procedure by w hich restitution is to  
be obtained. Under the old Code, restitution was by way of 
exe.cution. T h e  same rule applies to similar applications m ade 
under the new Code.”

The same view was taken the Chief Court 
of Oudh in the case of Sant Sahai v. Chlmtai 
Ktirmi and another (1). The contrary view was 
taken by the High Court of Allahabad in the case 
of Jiwa Ram v. Naiid Ram (2). But the balance 
of authorities would appear to be in favour of the 
view that applications by way of restitution are 
applications in execution of a decree. There can 
be no doubt that the right to apply for restitution 
is dependent on a decree of the appellate Court to 
the same extent as the right to apply in execution 
is dependent on that decree.

It is apparently admitted that under the provi­
sions of the Code of 1882 an application for 
restitution was an application for execution and was 
governed for the purposes of limitation by Art. 179 
of the old Limitation Act which corresponds to 
Art. 182 of the present Act. The changes made 
in the Code of 1908 do not seem to me to 
indicate that the Legislature had any intention of 
altering the law then prevailing on this point. If 
that had been their intention one would have cer­
tainly expected them to carry that intention out

(1) (1925) I.L.R. 1 Luck. 40. (2) (1922) I.L.R. 44 All. 407.
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in a more clear and unmistakable manner. In my 1933 
view it must be held that the law on this matter a .m .k .c .t . 

is the same as it was under the Code of 1882 and laKUpp̂ N 
applications by way of restitution must be treated as chetoar 
applications in execution. That being so, the appHca- annam alai, 

tion in the present case was clearly within time, b ro w k , j.
For these reasons I am of opinion that this appeal 

must succeed. I would set aside the order of the 
District Court and direct that the application for 
restitution be re-admitted by the trial Court and 
dealt with on the merits. The respondents should 
pay the costs of the appellants in this appeal

Das, J.— I agree.

F U L L  BEN C H  (CIVIL).

Before Sir Arthur Pa^c, KL, CMef Justice, Mr. Justicc Das and 
Ur. Justicc Sen.

JAING B IR  SINGH a n d  o t h e r s

IK
T H E  O FFIC IA L  R E C E IV E R .^

1933 

May 15,

Insolvency—Atinnhucfit o f adjudication—Effect on applicatioit to set aside 
transfer o f property—Provincial Insolvency Act (F o/1920), 37, 43, 53, 54
—Vcsling order under s. 37—Condiiioiis that can be imposed—Conditions 
affecting property of another pcrson—Compositious and schemes nndcr 
ss. 38 to 40—S. 43, ’li'hdher mandatory.

On an order of annulment beinj; passed under s. 4-3 of the ProMincial Insol­
vency Act the Court ceases to have jurisdiction to entertain, hoar, or determine 
an application by the receiver to have a transfer of property set aside under 
s. 53 or fr. 54 of the Act, whether such application was presented before or after 
the order of annulment.

In makin'^ a vesting order under s. 37 the Court may impose conditions 
relating to the property of the debtor, but not of any other person. In vesting 
the property of-the debtor in any appointee, the Court cannot order that he 
should continue the liquidation of the debtor’s assets on the same terms and

* Civil Reference No. 8 of 1932 arising out of Civil Miscellaneous Appeal 
No, 18 of 1932 at Mandalay.


