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B cjore S ir A rthu r P age, K t , C h ie f J iis licc , M r. Justice D as a n d  Mr, Ju stice
Mya Bn.

^  IN  RE BABOO JIVAN HANSRAJ
Jan. 3.  V.

IRRAWADDY FLOTILLA COMPANY.*

Attiiclunenf— Benefit F u n d  fo r  employees—Sum p ay ab le  by employee a t  his uncon­
trolled discreiion-^C ivil Procedure Code (Act V o j  1908), 5. 60—“ D eb ts ."

A company created a Benefit Fund Scheme for its employees under which a 
certain proportion of the salary of the employees was compulsorily deducted as 
a subscription to the fund and when in the opinion of the directors the net 
profits justified them the company contributed a Sum equal to the aggregate 
amount of the subscriptions of the members for the year. The whole fund 
was vested ivi trustees, and the directors in their absolute discretion were 
entitled to pay or not to pay the sura standing to the credit of a member in the 
fund on bis death or retirement. A creditor of a deceased member attached 
the sum standing to the credit of such member in the fund in execution of his 
decree against his legal representatives.

Hefrf that the sum was not a debt ” within s. 60 of the Civil Procedure 
Code, and was not liable to attachment. A debt for the piu'pose of attachment 
must be a debt payable to the judgment-debtor, but a sum which a person may 
or may not pay in his uncontrolled discretion is not a debt within s. 60 of the 
Code.

Eimoose for the appellant. The prohibition as to 
attachment contained in s. 60 (k) of the Civil Proce- 
dtire Code does not apply to money in a private 
provident fund, not recognised by the Provident 
Funds Act of 1925. S. 8  of the Act provides for 
the recognition of private provident funds, by means 
of a notification in the official Gaŝ ttCy but the Irrawaddy 
Flotilla Company’s provident fund has not been so 
recognised.

Again, the amount that stood to the credit of the 
subscriber has become payable to his legal representa­
tive by reason of his death, and as such the amount 
is a “ debt "  within the meaning of s. 60 (i), Civil 
Procedure Code.

* Civil Reference No. 13 of 193?,



The provident fund rules, in so i:ir that they
state that the directors have an absolute discretion in n- 
to pay or withhold the' money lying to the crcdit
of a subscxiber to hini or to his heirs are ultra
tnres, as their purport is to defeat the just rights 
of creditors. A trust can only be created for a 

lawful purpose (s. 4 of the Trusts Act), and these 
rules, if allowed to operate, would defeat the 
provisions of law relating to the realisation of debts.

It may be that so far as the company's con­
tributions are concerned, they are not attachable ; 
but tlie employee’s subscriptions are.

McDonnell for the respondent. The deductions 
to the fund are made compulsorily and consequently 
this compulsory deduction ought not to be regarded 
as the subscriber’s property till actually paid to him.
The money is vested in trustees, and cannot be touched.

Clause 14 of the rules gives an absolute dis­
cretion to the trustees to pay or not to pay the 
amount, and the money cannot therefore be regarded 
as a “ debt"

P age, C .J.—This reference may be disposed of 
quite shortly. The question propounded is ;

“ Can the attachment in suit be given effect with reference to 
the fund to which the deceased Mating San U was entitled under 
the Benefit Scheme of the Irrawaddy Flotilla Company to which 
he was a contributor ” ?

N o . one can read the scheme without being
conscious of its imperfections. I have no doubt
that the Irrawaddy Flotilla Company intended by the 
scheme to benefit their employees during their life­
time after they had ceased to be in the employment 
of the company through retirement, accident or ill- 
health or,, if they, died while , in .the, employment 
of the company that their dependants should be

■10 .
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1933 provided for. The scheme, however, is defective in 
many respects, and as it stands at present some of 
the clauses would not be able to bear close analysis. 
I cannot help thinking that as the scheme might work 
in a way that is not equitable in certain events the 
company would be well advised if they took steps to 
have their scheme put into such a form that it would 
give effect lo what I have stated to be their obvious 
intention.

This reference arises in the following way. An 
employee of the company who was a member of the 
Benefit Fund of the company died, and after his 
death the applicant filed a suit in the Small Cause 
Court of Moulmein against his legal representatives 
claiming that he was entitled to a decree against 
them as representing the estate of the deceased in 
respect of a debt due from the deceased under a 
promissory note. He obtained a decree, and in 
execution of the decree the present proceedings were 
initiated with a view to obtaining a prohibitory order 
against those persons in whose possession the Benefit 
Fund was to prevent them from paying out the funds 
otherwise than in accordance with the attachment. 
In the Small Cause Court the application for a 
prohibitory order was rejected upon the ground that 
the money deposited with the Benefit Fund of the 
Irrawaddy Flotilla Company was not attachable by 
reason of s, 60 {1} (k) of the Civil Procedure Code.

It is common ground between the applicant 
and the respondent company that s. 60 {,/) {k) has 
no bearing upon the matter now in issue.

Under the Benefit Fund scheme a certain propor­
tion of the salary or wages of the members is 
compulsorily deducted as a subscription to the fund, 
and when in the opinion of the Directors the net 
profits of the company justified them in so doing the



company contributed a sum equal to the aggregate 
amount of the subscriptions of the members for the in n-
year. The whole fund was vested in trustees.

Now, Rule 14 runs as follows : ikrvI’aboy

On death or retirem ent owing to illness or accident.” coa'PÂ Ŷ̂
“ On tlie death of any m em ber of the Fund whilst in the 1—  

service of the com pany, or on his retirem ent owing to illness, old C.J.
age, or accident caused in the. service of the company, in snch 
cases as the D irectors shall in their uncontrolled discretion think 
lit, the D irectors shall (subject to the provisions in these rules 
hereinafter contained) pay to the executors or adm inistrators of 
such member if dead, or to such retiring m em ber, as the case may 
b e , the total amount standing to  his cred it in the books of the 
Fun d .”

The sole question that falls for determination is 
whether the sum standing to the credit of the deceased 
member in the Benefit Fund is a debt within s.
60 of the Code of Civil Procedure. A debt for the 
purpose of attachment must be a debt that is payable 
to the judgment-debtor or his estate. But a sum is 
not a debt which a person may or may not pay in 
his uncontrolled discretion ; and in my opinion it is 
clear, having regard to the terms of Rule 14, that the 
sum standing to the credit of the deceased employee 
in the Benefit Fund was not a “ debt ” within s. 60 
of the Code of Civil Procedure.

W e do not propose on this reference to consider 
or comment upon all or any other of the rules under 
which this scheme is constituted. It is enough to 
dispose of this reference to say that, in our opinion, 
the sum standing to the credit of the deceased in 
the Benefit Fund was not a debt liable to attachment 
within s. 60 of the Code of Civil Procedure. It 
follows, therefore, that the answer to the question 
propounded is in the negative.

The learned Judge who heard the applieation jn 
revision is absent from the Court, and by consent
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1933 of the applicant and the respondent we propose 
finally to dispose of this case. In our opinion the 
application in revision fails and is dismissed. We, 
make no order as to costs.

Das, J.— I agree«

Mya B u , ] .— I agree.
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COURT F E E S  ACT R E F E R E N C E .

Before Mr. JtisHce Sen.

IN RE AAM. C H ETTYA R FIRM
V.

DAW- HTOO AND O T H E R S /^

Court-fce^—Reme-â  of jndgvieut—Review limited to cosfs uwnrdcd—Coiirt-fegs 
Act {Vll of 1870), Schedule /, Ayiide 5.

On an application for review of judgmeni the proper court-l'te to be charged, 
is to be calculated on the basis of the relief which the applicant seeks in 
review.

Where ihe applicant asks for a review of the judgment only sti far as it 
affects the question of the costs awarded against him, the appiication must be 
stamped a d  v a l o r e m  on the amount of costs .so awarded and not on the whole 
amount claimed in the plaint

Ma Shin V. M a u i i i l  Shwe Hnii, l.L.I?. 2 Ran. 637 ; In re P anyao Nalinko, 
I.L .E . 50 Mad. referred to.

Basli for the applicant. A mortgage suit by the 
1 st mortgagee in respect of property which had 
already been sold for arrears, of revenue was dismissed 
by the trial Court and the first appellate Court, 
but on second appeal a money decree was passed 
with costs against the applicant, who was the second 
mortgagee, and who was made a party to these 
proceedings by the 1st mortgagee. The applicant iŝ  
now seeking to have the order as to costs set aside ,,;-,,

■* Civil Reference No. IS of 1932.


