
th e  c o r r e c tn e s s  o r  o t h e r w is e  o f  t h e  'd e cree , a n d  t l ie  s o le  

N oor H t issa i.v q u e s t io n  b e fo r e  u s  is  t o  fin d  o u t  t lie  te r r a s  a n d  t h e  

S h a h  m e a n in g  o f  t lie  d e c r e e .
■V, °

H xtss^ in^ 'b i w . t h e r e fo r e , h o ld  t h a t  th e  j u d g m e n t -d e b t o r  c ;in

--------  b e  r e m o v e d  f r o m  t h e  waqf p r o p e r t y  a t t a c h e d  to  t h e

Sh a d i L al  C .J . in s t i t u t io n . T h e  r e s u lt  is  t h a t  I  a c c e p t  t h e  a p p e a l ,  a n d  

s e t t in g  a s id e  t h e  J u d g m e n t  o f  M r ,  J u s t i c e  M a r t i n e a ;a  

r e s to r e  t h a t  o f  t h e  D i s t r i c t  J u d ,."e  w it h  c o a ts  t h r o u g h ,- 

o u t .
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Broadway J. B r o a d w a y  J . — I  ooBciir. 

;V . F. E.

A'p'peal muip/ptpd.

I a n .  ,31.

BEVISIONAL CRIMINAL.

B e f o r e  B fr . J n s td e e  B r o a i h m y ,

1927 M ISRI LAI.,, Potitioner
versus

T h e  c r o w n , Respondent.

Criminal Revision No-1394 of 1926.

Gmnhling Act, III  of 1S67, sections i ,  S^SpeatMorS'—’ 
Burden of proof—Confiscation— of momy awl mhmblef 
found on accused/s person—legality of.

H e l d ,  th a t w h ere persons aae fo u n d  funoiig'st the  

tors in  a g a m H in g  lion se , th e  07iu s  is iipim  th e m  to  p ro ve  co n ­

c lu siv e ly  th a t th e y  w ere n o th in g  mox'e th a n  sp ectatora , an d  

th a t  th e  accused in  th is  case h a d  fa ile d  to  ■ (lisc h a rg e  th a t  

o n u s .

H e l d  f u r t h e r ,  h ow ever (on  th e  g en era l p r in c ip le  tlia t a 

penal S ta tu te  m u s t  be con stru cted  str ic tly  in. fa v o u r  o f  th e  su h -  

ject) that under section 5 of A c t  I I I  of 1 8 6 7 , i t  would he un* 
safe in a case of this nature to direct con fiscation  of moneya 
or valuables such as g*old watches and orn am en ts  fo u n d  merely 
o n  i h e  persons o f th e  acouf^ed so co n vic ted .



M isk i L atj. 
'0.

.Earn Sahhi Rmn v. Kinff-Ewperor (1), Khwir Pin  t .  192T 
Ewpe/'or (2), Emperor v. Tulla (3), Lachmi Narain Marwari 
V.  Kinfj-Einpirnr (4), Empefor v. WdUi Musgdji (5), and 
Ernqxyfor v. Sndashtv Bah Hahhu ((>), follo’sved. The Ceown.

Ji'ioan V. Que.en-Iilmpre,s\‘s (7), and Bm/peror v, Matunoa 
(8), distinguislied.

M'niparor v. Kifayat (9)̂  referred to'. 
sM.a.hadGya v. Kmg-lhn'peroT (10), not followed,
AjypUcati()'ii for revision of the order of S. L. Sale,

Esquire, Sessions Judge, 'Delhi, dated the 3rd- July 
192iK ajfirming that of  Sheikh Muhaimnad X n /,

M'agistrate, 1st class, Delhi, dated the 15th May 1926, 
coniriciin-g the petitioner.
Ra,t K r i s h n a ,  for li^etitioner.

R a m  L a l , Assistant Legal Remembrancer, for Res­
pond eiit.

J u d g m e n t .

IIroa'dway J .—-This and the'tAvo connected peti- ̂ . Inroad WAY J
tions ,Kos. 1483 a,nd 1626 of 1926 arise out of certain 
|:)roeeediiigs taken under the Gambling Act, I I I  of 
1867, ill the Court of Mr. Muhammad Arif, Magis­
trate of the 1st class. It appears that a raid was 
mado by the Delhi police on the 16th October 1925 aa 
certain premises with the result that 36 persons were 
arrested and sent up for trial under sections 3 and 4 
o f the Gam!)ling Act, I II  of 1867. The result of the 
prosecution that followed was that the majority of 
the persons charged were convicted and sentenced to 
various punislimeiits. One of the persons so arrested 
was Misri Lal, who was found guilty under section 4
_ _  BwrTfiRe

(2) (192S) A. I. R. (Lati.) 290. (7) 5 P, R. (Or.) 1398.
m  (1918) X. L . B . 41 All. 366. (8) { i m )  I. L. R. 40 A« 517
<4> (1924) A. I . R . (Pat.) 42, (9) (19I.S) T. L. R. 41 All m
(a) (1902) T. L. R. 26 Bom. M L (10) (IfflO) 7 All. 1., J.,1Q4
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T h e  C i io w N .

192T and sen.teiiced to pay a fine of Bs. 100. He is tbe
MisrT lal petitioner in Criminal Revision No. 1394 of 1926.

V. Baij Natli, Maiinii Lai, Ganga Parsbad and TotJi,
tli0 petitioners in Criminal Eevision 'No. 1526 of 1926, 

Bsoadway J. were also sentenced under sectioai 4 of A(,?t TII of 1867
to various lines and Ileiii C1i<‘ind, tlie petitioner in 
Criminal Revision No. 1488 of 1996, was seiitciKied 
to a fine of Es. 100 and a, note for Rh. 100 ffnnifl on 
his person Ysnis ordiired to be confiscated. On 
tlie sentences were nplield in tlic case of all tb,e peti­
tioners with, tl'ie exception of Hein CJiand nnd llaij 
Nath v/hose sentences of fine were reduced owiti.1:;; t<’> 
the f;ict tJiat monies; found on theii- persons liaxl been 
confiaoaied.

So far as the coiivictionH (vf these petitionerH jire 

concerned I see no reason to interfere. Tt ]ias been 

lifte d  thpit the evidence of I\;d)ul Binp;h shows that 

when the police entered the premines tliey were ■follow­

ed, if  not accompanied, b_y a certain niniiber of s]iec~ 
tators, and tha-t the present petitioners were'- a.inon^Ht 

those spectators. IIsi,Ting re£?,‘ird to tlie provisions rvf 

section 4 in my judgment it was for them to establish 

conclusively that they were Sjiectatora, a,!,id the e v i- , 

dence on the record lamentably fails in tlris rc'spect. 

It must, tlierefore. be held, th,;i1: they hfive lieen ri'^ht- 

ly convicted of being; present in tlvis "aniitip; lionse 
for the purpose of gaming. E ot M isri T-a.l Mr. 

Krishna urged that his youth vfas in. his favour, inas­
much as he is only 16-| years of age. l  ani nnable to 
see that this is any excuse. I f  a youth of that a,ge 
attempts to see life in this manner, steps nnist be 
taken to prevent him, and he has not been sentenc'ed 
for any term, of imprisonment so long as his fine is 
paid up, Mr. Bishen Narain Mathur for ITem Chand 
has also pleaded the youth of his client. But here
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again I am unable to see tha,t the fact that he is young 
a,lid a- student «an,d a son of a respectable gentleman 
is any excuse for liis presence in a, gaming liouse for 

the purpose of gaming.

The only question that requires^ consideration is 

whetlicr the order forfeitin g  the monies found on the 

persons of two of tliese petitioners was warra.nted in 

hiw. It  has been urged by the learned Assistant Legal 

Setyieiribraiioer tliat h,aving regard to the provisions of 

si'i.rLions 4, 5 and 8 tlie order wa,s legal and should not 

be i.oterfer(3!l w ith in revision. He has also urged 

that owing to the fact tluxt the learned Sessions Judge 

hn.s taken into consideration these confiscation orders 
a.iui lias I’cdiiced tlie fines imposed on these petitioners 

because of their monies h;ivirig been forfeited, whether 

the oriler of forrcitiire is stric^tly legal or not, tiiis 

'Coi.irt îl-*oiild not, in its revision.al jurisdiction, inter­
fere. Various authorities liave been cited, and of 

theBe two only are of this Court. One is Jiwan v. 

Q/ueen F/ni'-prem (1), a. decision by Mr. Justice Chatter- 

;jee which, however, does not touch the point. W hat 

was dc;ci(:led in fchrd, case was tliat an order of confis- 

c':;Mon c ôuld only passed aftar a conviction, had been 

liad. It wt'is not decided whether money found on the 

person, could be conliscated. The sccond ease was 

Kliair Din  v. Ew/peror (2), in which Mr. Justice 

Iljirrison Ircld thal; nioiiey found in such circmn- 
stances was not liable to be forfeited. This decision 

is biised. on certain, authorities which have also been 

referred to by the learned counsel. In  Emperor v. 

TuUa {%), Lindsay, J. held that the law  does not con­

template the confiscatioB „of money■ found on, ,the.

1 92 T  

M i SKI Lal
V.

The Okowjst, 

Beoadway J.

(I) 5 P. R. (Or.) 1898, (2) (mB) A. I. R. (Lah.) 290. ,
(3) (1918) L 1/, 41 366.



I'&ST persons ol fche acensed and a refei;e]!e^3 wa.s made to
Misei Lal E m few r  v. Maturwa (1). Tliis last ease, lioiYever,
T B ciiowN under section 13 of the G-ambling Act a,Tid

"___  ' therefore does aot appear to me to have any Talue.
Broadway J. Lindsay, J ., apparently did not have brought to his

notice a decision of the Allaha-bfid High Court by Mr.. 
Justice Rafiq in Emfe?vr v. Kifayat (2). It wouhl
appear that Mr. Justice Bafiq’ s view was not in ac­
cord with that expressed by Mr. Justice TindBay. In 
Malia.deyri v. Kmg-Em/perar (3), Knox. J,, differen­
tiated between con,victions under section 4 ;ind sec­
tion 13 of the Act, and came to the condusioTi that/ 
in cases under sect.ion 4 it was legal to forfeit nioni'^s 
found on the person as in the present case. In most 
of these cases reference has been made to Em.pefor v . 
WalU MuRsaji (4), wliore it was held that th.o pr>wer 
of seizing money found in a gaming house under sec­
tion 8 of Bombay Act IV  of 1887 does not extend to 
money found on the persons of those who may at thi> 
time be in such gaming house. To the same effect is 
a decision in Em'peror v. Sadashiv Bah EaMni (5). 
Now section 8 of Bombay Act IV  o f 1887 is in very 
similar terms to section 8 of Act III  of 1867 and the 
views expressed by Judges of the Bombay High Court 
therefore afford a, ve?:y good guide for construing 
section 8 of the Act now under consideration. Final­
ly, reference was made to LaeJmi Narain Marwari 
V. King-Em'peror (6), where Buckniil, J ., considered 

■ the provisions of Act I II  of 1867 and came to the 
conclusion that the private property of an individual 
who is found gaming in a gaming house could not be 
seized a,nd forfeited unlass it was quite clear tha<t

(1.) (1918) r. L. E. 40 All, 517. (4) (T002) I. Ti. R. Bora, 641.
(2) (1918) 1, I .  R. 41 Al!. 272, (5) (1919) I. L. R. 44 Bom. 680.
(.‘1) ;1910) 7 All. L. J . 404. (1024) A. I. R . (Pat.) 43.
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tliere was a.ttaclied, to such private property tlie taint 192T 
that it was reasoBably suspected to have been used or 
intended to be used for the purpose of- gaming. v- 
Now section 5 authori.ses the seizure of all instru- Cbowk. 
ments of gaming and all money and securities for Biioawat J, 
inoney, and articles o f value, reasonably suspected 
to iuive been useH or intended to be used for the pur­
pose of gaming which are found therein.

It ha.s been, iii^ged Mr. Iia,m Lai that the word 
‘ therein ' does not mean merely within, a gaming 
house, but includes the private property found on the 
person o f an accused while he was in the gaming 
house. No doubt, strictly speaking, Mr. Bam Lai’s 
contention is correct, but after a consideration of the 
authorities referred to it seems to me that a stricter 
interpretation must be given to the word ‘ therein ' 
a.s u,se<l in section 5. This was emphasized by Stuart,
J., in Ham SuMii Ram v. King Emperor (1). He 
says “ This section justifies the seizing and forfeiting 
of money found (¥i the table or on the floor or other 
places in the house, but not on the persons of the men 
arrested therein. The reason for this distinction is 
tolerably obvious- A  man found in a common gaming 
house is lia]:ile to have certain money confiscated, but 
he is not liable to have everything found upon his 
person con,fisca.ted. A  man might have currency notes 
for E-vS. 10,000 in his pockets and he might be gam­
bling with, 2 anna bits. The law does not contempla.te 
(‘onfiseating Rs. 10,000 when the Rs. 10.000 is hot 
l)eing used for the purpose of gaming.

I am aware that the view I  a,m taking is open to 
a certain amount o f  criticism but the general prin- 
oiple is to construe an Act strictly, and where there

any doubt such doubt should be given in favour of
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1927 the siib'ject. Here it seems to me tliat i,t would be
MiseTI' it iiatiii’e to (liroct confiBcatioB.

qp, o f a,II TnO'iiiea or valna.bles sucli an gold  'watcbew an d
T h e  CttowN. orr.iaineii.ts foui'ui on tliG ]5ei’so,ii oi' a, ma.n a.r.roKto(l i.O-

Beoadway J. a gaming house, and I would therefore accc.pfc the
.revision |:)etitionB o f B a ij and i.Lem C -̂lia/iid to

tliis extent tlia,t I w ould d'lreet t]i,e i'(^tTim to lliem o f
the inonies foniid  on their persons. In all oth.er res­
pects a ll the three potitioTis ai'e disniisscfl.

N. F. E.

Umnsion accefted in part.

S26 INDIAN LAW llEPORTS. [v O L . V III

1927

Fe(Tl

REVlSlONAi CRIMINAL.

Before- Mr, J-mtwe Oam'phnU.

.BEHARI I,.AL----Petitio!ier,

V6i‘̂ :UF
Tni  ̂ C R O W N--lie.sp ci n doi 11.

Crimi'flol RevS.sion Wo. 1753 of 1926.

I n d i a n  E v k J o u a a  A r t ,  I  o f  7 H 7 2 , xr'C lh m  2 f)— f a a i  t h a t  

a o G v m l  s i g i i e d  roro-tmr-jf l i s t  m /iiJa b y  -paU ri' (l-u ritu j in v -  '■.'-■il- 

gation ~~-U 'liefliG T  a d m ix s ih le  as rvld e.n t'r . t h a t  t h e  h o u s e  se.arch^  

ed was accused's 'property— Confession to 'P o lice ,,

In tlie x̂ resoiit f‘,a.so tlie Otrinl; li(4d t’liat ilio
prosepiitiorri eoii]>le(l witi) tlio facî  i.luii. Uu; sKu-iiHt'd
put. liis sigiiatuTe un, tho ret.'.overy list eoiichisivoly provntl ilmt 
the .accused was in ■jmss.essioii of tlie houso from wliicli tlic 
articles were recfi'vered.

H e l d ,  that if a m!iovoi*y list wig’ned by t'ho a<;<:ais(ul jvoti- 
tioner confa,ined a stattnuent that tlio liouso IxdoiinHuI i.o him 
or %Yas in lils possession, the statement was in the nature -of 
a ronfe.ssion to a Police Officer and conid not be proved by 
reason of the prohil)ition eouttiined in s(;ction 25 of the 
Indian Evidence Act.


