
308 INDIAN LAW REPORTS. [V Q L . ^111

l e t t e r s  p a t e n t  a p p e a l ^

1927

Before Sir ShaM Lai, Chief Justice and Mr, M i c e  
Jhoadway.

ABID-U D -DIN  AND ANOTHER (DEFENDANTS) 
Appellants 

Jnn. 21. versus

B ISH ARAT A I.I anb others ^
( P l a i n t i f f s )  ( l ie s p o u d c i it s .

R A O O F - I J D - D I N  a n b  o t h e k s  f
( D e f e n d a n t s )  j

Letters Patent Appeal No. 93 of 1925-

Ees Jxidi(3ata— Mai,tor which, might have hcen made a  
ground of attack in the former hut ‘inhioh plnvnMff 'loas 
not homul to rnaJce.

Ill a fonmer suit tlia plaintiffs asked for tlici tvvictioii of 
defendanta as trespasaera, Imi tliei.r’ suit was disiviivsaccl on tlie- 
ground tliat botli thie pa,r'ties were cio^sliarersi in tlio properly. 
In  the present suit plaintiffs, recng*nising‘ tlie defendants aS' 
cO"Sliarers, contended that they wer'e not entitled to liiild  
tipon tlie joint laud so as to exchide the plaintifl’s from nsing' 
it along with the other (;o->sharorvS.

jfleld, that the jiresent suit was not barred by the rule’ 
of res judioata because thongh, tlie matter -M'liiidi form s the 
ground of attack in the present snit nii^dit have heen made' 
a gronna of attael? in  the former H.nit, tho plaintiils were not 
hound to do so.

A'pfeal under clause 10 of the Letter.^ Patent 
from the judgment of Mr. Justice Tlmrison, dated the 
20th January 1925.

Shamair, Chand, for Appellants.
Jagan Nath, A gg-arwal, and H argopal, for- 

Respondents.

J u d g m e n t .

Shadi L a l  c.J. Sir Shadi L a l C. J .— ^After liearin.g' agriinientS' 
on both sides we are of opinion tliat fclie suit brought 
b j the plaintiffs is not barred by the rule o f res-



judicata. A  pc-msal of the plaint in the former suit
lea.ves no doubt that that suit was brought by the Abib-to-Din
plaintiffs aerainst the deftindaiits on the groiind that ^ *\  1 1 1 Bisharat A li .
the latter were trespassers, but the Court’ holding
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th ‘it both the parties were co-sharers in the property C.J.
dismissed the suit. In the present suit the plaintiife,
rerognising the defendants to be co-sharers, con tend
that they were not entitled to build upon the joint land
so as to exclude the plaintiffs from using it along with
the other co-sharers. Tlie matter which forms the
ground of attack in the present suit might have been
made a ground of attack in the former suit, but the
plaintiffs were not bound to do so. The learned Judge
was, therefore, justified in rejecting the plea of res
judicata.

Our attention has, however, been invited to a 
mistake in the decree of the District Judge which 
directs the defendants to “  vacate the site in ques­
tion.”  A s poiinted out above, the defendants are co­
sharers and they are entitled to remain in possession 
^f the property along with the other co-sliarers; and 
there is no reason why they should be evicted.

I would, therefore, accrpt tlie appeal so far as 
to direct that the. plaintiffs shall obtain joint posses­
sion of the site in question with the defendants. In 
all other respects the appeal is dismissed with costs.

B r o a d w a y  J .-—I  co n cu r . .B k o a d w a y  J.

A , N , C .
Af'peal acce'pted in part-


